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another place, summarize the 
report the Comptroller the Cur- 
rency, which unusually interesting 
document. The Comptroller’s views 
and recommendations the subjects 
bank examinations and increase the 
force; officers and directors bor- 
rowers, stock transfers, official bonds, 
and directors’ duties, are especially 
worthy note. 


publish another page in- 
structive case from the supreme court 
Illinois. and Bare both deposit- 
ors the same bank. deposits A’s 
check, and receives credit The 
check overdraws A’s account, and the 
bank charges back the next 
the charge back lawful, A’s account 
good for C’s check. The bank re- 
fuses pay the second check, and (as 
Illinois the holder check can sue 
the bank) sues the bank. The court 
holds: 


The bank paid A’s check credit and had 

The check constituted overdraft although 
was still the spindle, and had not been charged 
A’s ledger account. Consequently had right 


There are number interesting 
cases the subject the right 
bank charge back deposited check 
itself, after receipt and credit the 
pass book, which have not had time 
collate for this issue, but hope 
present our next. 


Tue plan Congressman Harter, 
Ohio, published the October Forum, 
for bank circulation supplement and 
finally supplant the existing bond- 
secured currency national banks, has 
been reviewed two able-writers the 
December Forum, Henry Cannon, 
ex-comptroller the currency, presi- 
dent the Chase National Bank, and 
Horace White, New York. The 
basis Mr. Harter’s plan, will 
remembered, the national banking 
allow state, county, city and railroad 
bonds, under certain restrictions 
accepted security for national bank 
notes, instead merely government 
bonds; and further repeal the present 
ten per cent tax state circulation, pro- 
vided the notes are secured precisely 
the same manner national bank notes, 
and provided, further, the state guaran- 
tees the payment the circulating notes. 
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The amount state bank notes 
under the control the state. The plan 
itself does not restrict their amount 
ninety per cent. the capital paid in, 
but does restrict any excess issue 
over ninety per cent. the par value 
the bonds deposited. State bank notes 
redeemable the counters the 
issuing banks only. Both state and 
national bank notes taxed two per 
cent, 

This plan, course, predicated 
the supposition that the coun- 
try wants and desires, addition 
metallic currency and government note 
issues, further currency bank notes. 

Mr. White’s view, the plan pro- 
posed, far regards the national 
banks, with some not serious modifica- 
tion and amendment, would quite 
safe, but that branch the plan which 
provides for the issue state bank cur- 
rency deems objectionable. The 
latter would introduce, possibly, forty- 
seven different varieties bank notes— 
different both form and goodness. 
The guarantee some the states 
would not equally esteemed with that 
others, The introduction variety 
into money would very undesirable, 
and the reason given Mr. Harter that 
would silence the now well-founded 
charge that national banks enjoy ex- 
clusive and therefore special privilege— 
that issuing circulating notes,” 
deems, without force. There spe- 
cial privilege, for the doors national 
bank organization are open all alike, 
Then respecting the state’s guarantee. 
Defalcation the state’s treasurer 
pictured, and the state called upon 
make its guaranty good. The state has 
surplus cash hand for such con- 
tingency, and the notes would depre- 
ciate while the state was providing 
itself with funds, Or, the legislature 
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refused make the appropriation, who 
would guarantee the These and 
other considerations, Mr. White’s 
view, make the plan for state bank cir- 
culation objectionable. 

But respecting the national banks, 
Mr. White considers the plan, with cer- 
tain modifications, safe and feasible. 
The national government, being re- 
sponsible, under existing law, for the 
redemption the bank notes, the im- 
portant question would the security 
the government after its own bonds 
are paid off and extinguished. Mr. 
White examines detail the various 
classes security proposed. thinks 
state bonds should excluded, because 
states cannot sued, and the discre- 
tion which should allowed the secre- 
tary the treasury reject bonds, 
could not properly exercised against 
state. County bonds, representing 
debt not over four dollars per in- 
habitant, and city bonds, not over eight 
dollars, listed some stock exchange, 
which have never been default, and 
which have not sold below par for five 
years—as provided the plan—he 
deems unobjectionable, but thinks they 
would very scarce, Mortgage bonds 
dividend-paying 
than street railroads, with the same re- 
quirements listing, etc., and with the 
restrictions prescribed the plan, would 
furnish, probably, the bulk the 
security, and Mr. White offers ob- 
jection these. thinks improve- 
ment might had investing the 
comptroller the currency, subject 
the approval the secretary the 
treasury, with discretionary power 
reject any security offered, for any reason 
satisfactory himself. 

The enumerated securities, Mr. White 
considers both sufficient in-amount, and 
sufficient point goodness, secure 
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the government against loss, for the 
government would have 


The bonds deposited security. 

The bank’s capital. 

common safety-fand (if desired) accumulated 
from the tax bank notes; and 

The shareholder’s personal liability. 


save itself from loss. The plan 
Mr. Harter, therefore, the main, 
far applies national bank cur- 
rency, approved Mr. White. 


the opinion Ex-Comptroller 
Cannon, the plan Mr. Harter im- 
practicable will endeavor 
sketch briefly the salient points 
his instructive article. The fundamental 
truth first stated that common 
consent, gold silver are considered 
equivalent for all other property such 
prices may agreed upon between 
the transacting parties. therefore 
absolutely necessary, continues, that 
the carculating medium used redeem- 
able gold silver, and interchange- 
able par, order conduct business 
upon proper and stable basis; and any 
plan which contemplates change 
our circulating medium should care- 
fully considered before being indorsed 
adopted. 

first, and apparently insurmount- 
able objection the plan, Mr. Cannon 
states that provision made re- 
strict the aggregate amount notes 
issued. Without restriction, the volume 
bank-note currency would soon beso 
inflated that redemption would im- 
possible. The fundamental principle 
underlying bank-note its redemp- 
tion when desired. 

The state bank-note issue would not 


feasible, notes issued under 


tional authority would undoubtedly 
considered safer the general public, 
and consequently the notes would 


not interchangeable par. The 
state guaranty might, the slightest 
pretext, repudiated. Further, the 
redemption the the counter 
the bank would great incon- 
venience the general public and would 
result higher rates domestic ex- 
change. 

Respecting the plan 
which contemplates national bank 
currency; the guaranty the ex- 
isting national bank-notes the general 
government reasonable, the gov- 
ernment’s own debt, which duty 
bound pay, the security, Mr. Can- 
non thinks would dangerous and 
unwise for the United States guaran- 
tee bank-notes secured the debt 
states, municipalities railroads, 
suggested. The guaranty might lead 
national complications case 
default principal interest. While 
possible that bonds issued some 
the older states and cities, where the 
constitution and statutes provide safe- 
guards against over-issues, might 
available basis circulation, each 
and every state can change its constitu- 
tion, and statutory regulations, also 
the case with municipalities; hence 
would impossible select state, city 
and county bonds whose value 
depended upon with certainty. The 
suggested capita restriction would 
safeguard against issues bonds out 
proportion the taxable property 
ordistrict. Railway bonds would 
even more dangerous than those 
states municipalities, This class 
securities are issued without statutory 
restriction regulation; and the fre- 
quent re-organization railway corpor- 
ations during the past ten fifteen years 
indicates that many railwaysare bonded 
for larger sums than their cost con- 
struction value will warrant. The 
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cost construction not great 
formerly, and very likely many 
the outstanding bonds railways will 
scaled down, both principal and in- 
terest. The mere listing such se- 
curities, and their non-default for five 
years, would means conclusive 
their value. 

For these reasons, amplified and 
enlarged Mr. Cannon’s article, the 
safeguards suggested Mr. Harter are 
thought entirely insufficient 
warrant the issue bank-notes 
Mr. Cannon concludes: 


the people this country become dissatisfied 
with the paper currency now issued the govern- 
ment, based upon deposit gold and and 
silver bullion, and conclude that the use bank- 
notes money will for the best interests the 
country (which from present indications very 
doubtful), the national bank act could probably 
amended that bank-notes might issued cer- 
tain percentage the capital each bank; such notes 
first lien upon the assets the bank, and thus 
secured, directly indirectly, promissory notes, 
time bills exchange, and other evidences debt 
created mercantile and commercial transactions 
having but short time torun. The proceeds such 
transactions would provide funds for the bank re- 
tire its notes from time time, and, when the increase 
business required additional circulation, the ex- 
pansion credits would furnish certain extent 
the requisite security. addition the note beinga 
first lien the assets the bank, and secured stated, 
safety fund might accumulated annual 
tax circulation—to collected, and retained 
the National Treasury—to used redemption 
fund case disaster individual banks. care- 
ful examination the statutes under which bank- 
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notes are issued England, France, Germany, 
Austria, Belgium, Norway, Sweden, Canada, 
other countries, indicates that the issues which are 
most flexible and stable are such last suggested,—a 


first lien the assets the bank, and forth. Bank- 


notes should not used money any country, 
unless the aggregate amount issue restricted, 
notes perfectly secured, and their redemption, when 
desired, absolutely certain. Past experience has shown. 
conclusively that bank-notes ought issued 
the supervision the General Government rather 
than the several States. 


SPEAKING the subject bank cir- 
culation, our readers will note this. 
issue the final termination the con- 
troversy, supreme court decision, 
respecting the liability the Metropoli 
tan National Bank New York upon its. 
notes issued asa state bank, from which 
claimed release under the provisions. 
the New York redemption statute 
1859. The bank contended that when 
its business” within the 
meaning the statute, and its liability 
such notes were not presented. 
within six years after giving the pre- 
scribed notice, was terminated. The 
various courts through which the litiga- 
tion progressed, and now the 
supreme court, refuse take this view, 
and hold the national bank still liable 
for its issues state bank, 


| 
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NATIONAL BANKS AND USURY. 


CCORDING standard writers 
political economy, any legislative 
interference with the freedom con- 
tract between borrower and lender, 
means usury laws and penalties, 
mischievous But 
while the student political science 
has this principle laid down him 
correct and true, yet has little 
recognition state legislative bodies, 
presumably representative the popu- 
lar nearly every state the 
Union the legislature has felt encum- 
benttofixa rate interest, beyond which 
the lender and borrower cannot contract 
without punishment, more less severe, 
inflicted upon the former; and, dis- 
closed state legislative history, the 
tendency gradually restrict, instead 
enlarge, the limit. When the na- 
tional banks were created lenders 
money, congress likewise prescribed 
limit, and penalty, familiar all 
bankers; and sections 5197 and 5198 
the United States Revised Statutes have 
been the prolific parents legal con- 
troversies and decisions, involving innu- 
merable questions respecting when 
usury had been committed, and the 
enforcement penalties thereunder. 
The latest decision the subject 
usury national banks has just been 
rendered the newly-created United 
States Circuit Court Appeals for the 
district New Jersey, intermediate 
appellate tribunal established the last 
congress relieve, some measure, 
the pressure cases upon the Su- 
preme Court the United States. 
National bankers all sections will 


doubtless interested reading the 
opinion the court, which published 
the present and should 
familiarize themselves with the points 
decided. Briefly, the case this: 


holds A’s acceptances, which are valid and en- 
forceable against for their face. But sells 
them national bank discount per cent:, 


which usurious New Jersey. The National Bank 


seeks recover from but pleads, defense, 
usury between and the bank, which under the 
national bank act, established, would forfeit the 
entire interest, leaving the principal alone recover- 
able. Can the bank recover both principal and in- 
terest, the plea usury available save from 
paying any interest? 


Does Discount Include 


The first question controversy be- 
tween the contending parties was 
whether any usury had been committed 
all? did not discount these 
notes, said the bank; purchased 
them. There difference between 
had discounted them would admit 
the usury. But was not discount, 
but purchase, and had right 
purchase the paper any price 
fit, without subjection the penalty 
usury. This contention thecourt, inan 
elaborate review the authorities, and 
consideration the meaning the 
terms ‘‘purchase” and discount,” 
overrules. admits distinction 
between discount and purchase has been 


recognized under state usury 


laws, and that, without infraction 
those laws, promissory note draft, 
valid its inception, and originally 
free from usury, may purchased from 
the holder any agreed price, without 
regard the legal rate interest. But, 
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continues the court, the business 
banking, includes pur- 
chase,” and there nothing the 
national bank law which indicates 
distinction between the purchase the 
discount note national bank, 
far usury concerned. Hence 
the purchase the national bank 
the drafts price exceeding the legal 
rate interest was discount them, 
purchase way discount, which 
practically the same thing.* 

The opinion the court this point 
very instructive. need not 
further elaborated here, but may 
read full another page. 


Usury Between Subsequent Trans- 
ferees. 


But, usury between and the bank 
established, another important question 
looms the case respecting the 
bank’s recovery against There was 
usury between and and sued 
could interpose defense. Can 
defend the ground usury be- 
tween the subsequent parties? 

cannot, says the bank. What 
concern his, whether there 
usury not the transactions be- 
tween other people? Suppose had 
desired make Christmas present 


See the BANKING LAW JOURNAL January 15, 
1891, pages and 63, where the inquiry answered, 
bank the dona fide holder note 
purchase,.as distinguished from discount, and 
what respect its title purchase different from 
that discount?” Cases were cited which the pur- 
chase note was distinguished from its discount; 
and early cases the effect that national bank had 
power under its charter acquire note pur- 
chase, and consequently could not it, were 
shown supplemented later cases, which the 
paper, whether purchased discounted, was enforce- 
able either case, the not being permitted 
interpose the defense vires, want power. 
the present decision will noted that discount 
bank held include purchase and numerous 
authorities are cited show that whether the transac- 
chase discount, it, either case, comprehended 
under the generic term discount.” 


the notes the bank, but the bank 
(like the young lady who would 
accept gift knife because might 
break friendship, but paid penny for 
it) had said, No, will not accept 
the gift; will give you nominal 
sum for the notes. Would this acquire- 
ment enormous discount consti- 
tute usury? And how can say there 
any more intent take usury the 
case defending than this? 

The question whether the original 
debtor may avail himself usury be- 
tween subsequent parties, very 
important one, and has been decided 
both ways different jurisdictions. 
the present case, under the national 
bank act, the right the primary 
debtor plead usury between later 
parties, declared. The forfeiture 
the entire interest decreed the act 
upon the taking usury the subse- 
quent party (the bank), said 
the instrument itself, 
and the consequence inherent it. 
carries interest, how can any 
interest thereon recoverable? The 
clause operates directly upon the bank 
and affects its power. The statutory 
franchise recover interest lost 
the commission the illegal act. Being 
without right demand interest, the 
offending bank cannot recover interest 
from any one, The right defend 
not made personal one.” 

other words, during the journey 
the note through the hands subse- 
quent parties, usury taken, the taint 
usury, like the blight frost, kills 
the fruit interest bearing power 
the instrument, and makes barren 
the hands its usurious possessor. 
illustration the fate the man who 
killed the goose that laid the golden 
egg. Query, whether rediscount 
the usurious bank, lawful rate, 
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would entitle the innocent discounting 
bank recover both principal and in- 
that the forfeiture ‘‘the entire in- 
terest” imposed the national bank 
act, extends interest after, well 
before, maturity. 

Summing the result the case 
have reviewed, the decision that 
purchase national bank nego- 
tiable paper rate higher than 
allowed law, held discount, 
and usurious; and the defense usury 


may availed the original debtor, 
although himself has not contracted 
for its payment. such situation, the 
principal only the measure re- 
covery. the the 
further question considered the 
application payment the debtor 
the bank. applied the court 
reduction the principal, and not 
upon the torfeited interest. 

The questions involved this case 
are worthy the attentive consideration. 
all national bankers. 
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AUGUST BELMONT. 


(Biographical Series, No. 21.) 


UGUST BELMONT, the elder, dis- 
tinguished banker, statesman and 
connoisseur fine arts, was born 
Alzey, the Palatinate, Rhenish Prus- 
sia, the 6th December, 1816, and 
died New York city November 24th, 
1890, The wealth his father supplied 
him with ample means for classical 
education, although having chosen 
mercantile career, was placed the 
early age fourteen years the bank- 
ing house the Rothschild Brothers 
Frankfort. Rapidly develuping re- 
markable aptitude for finance, was 
transferred the branch house Na- 
ples, and afterwards, attaining his 
majority, 1837, established, the 
agency the Rothschilds, the banking- 
house August Belmont, No. 
Wall street, New York city; which, 
through his tireless energy, talent and 
integrity, soon became great promise. 
Subsequently the office was removed 
No. Beaver street, corner Hanover, 
since the office the Com- 
merce. 

Becoming American citizen, Mr. 
Belmont allied himself with the Demo- 
cratic party, and voted for Polk and 
Dallas 1844. the same year the 
Austrian Government appointed him 
Consul-General that empire for the 
United States, which position was 
eminently fitted for, and held until 1850, 
when resigned. 

After taking active part the 
election General Pierce the Presi- 
dency 1852, received the appoint- 
ment United States Minister Hol- 


land, and left his business charge 
Mr. Charles Christmas and Erhard 
Matthiessen, who acted attorneys dur- 
ing his absence. His experience the 
Hague gave new scope his powers. 
For twenty-five years the United States 
had desired place consuls the Dutch 
East India colonies, and persistent 
efforts Mr. Belmont secured the assent 
which the Dutch Government had pre- 
viously withheld. Retiring from this 
position the close the Pierce ad- 
ministration, devoted himself with 
renewed vigor banking. his re- 
turn admitted Messrs. Christmas and 
Matthiessen into partnership under the 
style August Belmont Co. Messrs. 
Christmas and Matthiessen retired from 
the firm 1863, which was then carried 
Belmont individually under 
the same firm name. 1868, Mr. 
Lucke, then the firm’s employ, and 
who had acted previously attorney 
together with Messrs. Fred. Wein 
and Walther Luttgen, was admitted 
partnership, Messrs. Walther Luttgen 
and John Hone, Jr., acting attorneys. 
Mr, Lucke retired 1878. This left 
the firm again with Mr. Belmont alone 
until 1880, when Luttgen, who had 
been with the house since 1859, was ad- 
mitted partnership. Thiscomposition 
the firm lasted till 1885, when Mr. 
August Belmont, Jr., who had been con- 
nected with the house clerk and at- 
torney since 1875, became partner; 
and thus constituted, the 
mained until the death Mr. Belmont 
1890. The death Belmont 
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dissolved the old firm, and new firm 
was formed August Belmont (Jr.), 
Walther Luttgen and Oliver Bel- 
mont, under the same style and doing 
the same business; that say, 
general banking and exchange business, 
including the negotiation and placing 
investment securities. The relations 
the old firm with Messrs. Rothschild 
have been transferred the new firm 
without change alteration. 

Mr. Belmont became recognized 
party leader and often presided po- 
litical meetings, displaying great tact 
and judgment. the controversies 
which preceded the Civil War labored 
hard and earnestly for peaceful solu- 
tion. Believing that the Democrats 
needed candidate, who, while uphold- 
ing the rights the South, would avoid 
extreme views, and who, from his ante- 
would acceptable the 
Northern people generally, threw his 
influence favor Douglas. 

After the Democratic 
ranks Charleston, 1860, was 


active the convention called 


more, and became chairman the Na- 
tional Democratic Committee appointed 
inthatcity. His vigorousexertions this 
canvas were avail, however, as, 
with divided opposing party, the elec- 
tion the Republican candidate was 
assured. This event Mr. Belmont per- 
sisted declaring was excuse for 
dissolve the Union; and when, 
after the secession South Carolina, 
the other Southern states still wavered, 
did all his power persuade their 
moderate statesmen not follow the 
example. His letters Gov. Johnson, 
Georgia, the defeated candidate for 
the Vice Presidency the Douglas 
ticket, John Forsyth, Alabama, Gov. 
Aiken, South Carolina, and many 
others, breathe the strongest love for 


the Union, and urge the most powerful 
arguments against its dissolution. With 
view effecting compromise pos- 
sible, addressed letters Thurlow 
Weed, William Seward, Governor 
Sprague, Rhode Island, and 
Republican But when war 
became inevitable, was favor 
its vigorous prosecution, and materially 
aided raising one the first German 
regiments New York city (the eighth) 
which Mrs. Belmont presented 
stand arms. His views were em- 
embodied letters President Lincoln 
and Secretary Seward, who were desirous 
obtaining the benefit his good 
offices with England and France, 
both which countries was the 
chief instrument making known the 
true condition American affairs. 
his letters Lord Dumferline, Lionel 
Rothschild, P., Nathaniel Roths- 
child, London; James Rothschild, 
Paris, and Lord Rokeby set forth the 
financial strength the North and the 
financial weakness the South, and 
forcibly argued both the injustice and 
the impolicy recognizing the Con- 
letters were laid before Russell, Pal- 
merston and Thouvenal. 

July, 1861, crossed the ocean 
and had long conference with Lord 
Palmerston, then Prime Minister. Mr. 
Belmont was enabled report Sec- 
retary Seward the gist the views 
the wily British statesman the answer 
which gave Mr. Belmont’s expres- 
sion surprise that country which 
had long waged war against slavery 
should give moral and material aid toa 
slavery, but need your cotton and 
hate your Morrill protective tariff.” 

1863 Mr. Belmont went Paris 
and endeavored prevent the 
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tion France the Confederacy. 
Penetrating the disguises Louis Na- 
poleon, recognized him the most 
insidious and therefore the most dan- 
gerous enemy the Union Europe, 
and thus wrote Mr. Seward: ‘‘Now, 
convinced that the French Emperor 
the chief person from whom may 
apprehend danger.” 

That Mr. Belmont did not, however, 
approve all the measures the Lin- 
coln administration, evidenced the 
fact that chairman the Democratic 
committee opening the Convention 
Chicago 1864, urged the necessity 
change, while emphasizing the im- 
portance preserving the Union. 

Continuing act the executive 
head the Democratic party, opened 
the convention 1868 which nominated 
Seymour and Blair; but 1872, the 
acceptance the Democrats the 
nomination Horace Greely for the 
Presidency the Liberal Republicans, 
resigned the chairmanship the Na- 
tional Democratic Committee and retired 
from active political life. 

Mr. Belmont passed his later years 
the general supervision his enormous 
banking interests, the society friends 
and various recreations which his tastes 
and early associations had particularly 
fitted him enjoy. The scenes his 
youth had been passed circles the 
highest business and social culture. 
Notwithstanding his foreign birth, 
the representative the great house 
Rothschild, passed natural and 
easy transit into the best American so- 
ciety, and his social position this 
country was still further fixed his mar- 
riage 1849 the daughter the 
naval hero Commodore Matthew 
Perry. Ample means enabled him 
gratify natural taste for art, strength- 


ened his residence Italy age 
when the mind most impressionable 
immediate surroundings. His house, 
adorned with rare paintings and costly 
works art, became centre attrac- 
tion persons education and refine- 
ment. 

the Hague had full opportunity 


form acquaintance with the French 


and Flemish and his gallery, 
which contained one the finest and 
most valuable private collections this 
country, were noticeable the works 
Knaus, Meissonier, 
Troyon, Brion and Galoit. 

Mr. Belmont was ardent sports- 
man, and his love for the turf and field 
clung him through life. His breed- 
ing stables, Babylon, were cel- 
ebrated the world over, and the sale 
racing stock Mr. Belmont’s execu- 
tors was the most famous event the 
kind the history this country. 

Although retired from political lead- 
ership, Mr. Belmont’s death has left 
void the world politics, well 
society and financial circles, which 
will difficult fill. His was unique 
figure—strong, intellectual, talented, 
and admired all. Speaking him, 
cently: understood and could 
well more things than any man ever 
met.” 

His family consists four sons and 
one daughter. Perry Belmont, his eld- 
est son, has achieved national distinction 
congress, and August Belmont, 
successor his father the great bank- 
ing house that bears his name, possesses 
marked degree the characteristics 
its founder. 


*Mr. Barger. 
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DEPOSITS SAVINGS BANKS TRUST. 


FOURTH ARTICLE. 


(By Van Buren 


Ch. assumption Mar- 
Funk, that the distinctness with 
which the intent the settler made 
knowr the all-sufficient criterion 
voluntary trust. says, 142: 
sufficient itself apprehend trans- 
fer the would truism 
force were given the word valid. 
But discusses essential valid- 
ity save clearness intent argues 
circle, that every clearly expressed 
trust course valid. This stands 
opposed weight authority enor- 
mous that would not fair charge 
the Chief Justice with such assum- 
tion were not that does not once 
mention the element consideration, 
divestiture title, change possession, 
though previous courts had done 
often the facts required, and others 
continue so. 

Comparing this with 
well, Hare 472, find Vice Ch, 
SHADWELL referringto 
the case which parties have ineffectu- 
ally endeavored create imperfect 
gift into trust, the case 
Jones, Nye Cr. 226.) shows that 
the most clear intention confer 
interest present act may not 
volunteer, although made party 
whom the legal interest may be, and 
communicated that party the in- 

That was case mother-in-law 
who was the owner expectant es- 


tate dependent the death her 
daughter, and meantime held trus- 
tees, undertaking deed under seal, 
but without any notice transfer 
the trustees holding the legal title, 
convey the expectancy her son-in-law 
trust consideration the love and 
affection felt for him such. Three 
causes invalidity concurred, viz., the 
absence valuable consideration; 
the absence transfer the legal 
title the fund the trustees, and the 
fact that the grantor had vested es- 
tate but mere expectancy like that 
the heir the lifetime the ancestor. 

‘The court recognizes that had legal 
transfer title the fund been ob- 
tained from the trustees, would have 
been like gift consummated deliv- 
ery. The fact that was English 
phrase voluntary” and American 
phrase without consideration,” would 
have been eliminated. And had the 
grantor had valid title convey, 
then the deed under seal operating 
way estoppel, would have eliminated 
the necessity consideration. But 
being attempt convey invested 
estate, was necessity executory 
trust, and was therefore void the ab- 
sence valuable consideration. 

Myl. Cr. 226,) the owner two bonds 
indorsed the outer one, words suffi- 
cient for assignment gift, signed 
it, and delivered both the donee who 
held them until her death. The execu- 
tor the donor, knowing the bonds, 
but not finding them, obtained from the 
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obligor new bonds their stead, indem- 
nifying him against the outstanding 
bonds, and time collected them. 
Thereupon, the donee sued have the 
executor declared trustee the bonds 
for her the alleged ground that the 
attempted gift her, though not ac- 
companied transfer the title, 
and though voluntary, gave her 
equitable title. The court held that 
equitable title could arise without 
valuable consideration, 
denied the claim. 

Perhaps the English case which has 
been supposed most nearly sanction 
the New. York doctrine concerning de- 
posits savings banks trust that 
Wheatley Parr, (1837) Keen 551. 

There grandmother, Harriet Oliver, 
directed her servant carry note for 
which she held against her bank- 
ers, them, and request them ex- 
change for £1,000 money which 
would bring her, and their new 
promissory note for payable 
jointly grandchildren and her- 
self trustee for the same. some 
slip the new note was made simply 
her trustee for the grandchildren, 
naming them, order. She receipted 
for the bankers, and held until 
her death. executor having col- 
lected it, her grandchildren him 


have his holding declared trust 


for them. The master the Rolls, 
Lord Langdale, held that she had done 
all that was necessary constitute her- 


the trustee for her grandchildren 


and decreed their favor. 

this case Mrs, Oliver had converted 
the claim into negotiable promissory 
note, signed her bankers, and paya- 
ble Harriet Oliver, trustee for John 
Richardson Wheatley, Mary Wheatley 
and Harriet Wheatley order. 

Negotiable commercial paper peculiar- 
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presumes consideration and the pre- 
sumption that the consideration moved 
from the person whose order the note 
payable irresistible. this case, 
therefore, Mrs. have brought 
her individual name against 
her bankers for the fund, but would 
have been obliged sue and recover 
her capacity trustee. The law mer- 
chant had intervened preclude any 
inquiry whom the fund belonged, and 
the only judgment which could have 
been rendered court law fora 
recovery the principal and interest 
recoverable the note would have 
been one which made the trust and the 
title the infant beneficiaries matter 
record. Any investigation into the 
question whether 
moved from Mrs. Oliver from the 
beneficiaries named being shut out 
the law merchant, the trust could not 
have been made more conclusive 
deed under seal. 

That this case negotiable paper 
stands footing quite different from 
bank deposits shown the fact that 
the decision was rendered face that 
Gaskell Gaskell, Young Jarvis 
501, (1828). that case 
fund his credit bank, directed his 
bankers carry part the credit 
certain persons trustees for his 
wife, and her decease for his son, 
and another part certain persons 
trustees for the son—there being 
creation any trust otherwise than 
those directions. The court held that 
they created trust whatever, but 
were revocable any time. Had there 
been trust previously created these 
trustees for these persons, able for any 
reason stand itself, and had then 
ordered the account transferred them 
and had this transfer been fact made, 
longer have drawn the ac- 
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<ount, all power over would have been 
the trustees, the transfer would have 
been irrevocable and therefore 


But the absence any com- 


plete divestiture title and possession 
from the grantor, depositor settler, 
the attempt create trust though 
pertectly clear intent and expression 
failed because was executory, needed 
the aid court equity enforce 
and therefore needed based 
valuable consideration. 

true that the state New 
45, the court appeals has 
that valid trust may created revo- 
the settlor until his death, 
without But this was 
where the legal title the trust prop- 
was transferred with possession 
the trustee deed settlement un- 
der seal and the trustee was clothed 
with active power invest and reinvest 
the trust fund, collect incomes and pay 
for maintenances—all which consti- 
tutes active and valuable considera- 
tion between the settlor and the trus- 
sufficiént sustain even revoca- 
ble trust until itis revoked. Such cases 
are not wrested from their legiti- 
mate effect justify oral, voluntary, 
undefined, passive trust, where the set- 
tlor transfers nothing, parts with noth- 
ing and receives nothing. 

both Uniacke Giles, Mol. 267, 
and Antrobus Smith, Vesey 39, there 
were clear attempts assign 
fined funds lying action the former 
the latter directly the beneficiary, but 
both cases the transfer was far in- 
complete its form executory 
merely—and being executory and there- 
fore revocable during life, were held 
void because not based valuable 
consideration. Had there been con- 
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summated transfer the legal title 
the choses action, delivery and 
such registration would have made 
either the intended trustees benefi- 
ciary the legal holder, consideration 
would have been necessary. 

The general principle involved 
these English cases that trust 
executed unless the settlor divested 
all title and control over the trust. 
property, and that executory trust 
can valid unless founded valua- 
ble consideration. Hence create 
valid trust there must either deliv- 
ery the trust property sufficient 
valuable consideration moving the 
settlor, deed under seal will dispense 
with delivery—wherever the delivery 
will suffice transfer the legal title 
the trust fund. Neither these ele- 
ments present Martin Funk. 

The savings bank cases the New 
England states seem consistent 
with the English decisions. 

Benton Bridgeport Savings Bank, 
Conn. 398, left his death, 
1876, two bank-books, one inscribed 
B.” and one B., order 
B.” the first was order pay 
decease what may due de- 
posit-book,” etc. retained pos- 
session the book, made deposits, and 
drew out—the books never passing into 
the custody The supreme court 
Connecticutt held that both funds 
still belonged the estate 
Any other decision would have allowed 
bank. 

the owner money made deposits 
the names each his three (infant) 
‘children, but delivered the bank-book 
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which deposit was entered only 
one them. was held good gift 
her, but bad the other two. Yet 
Howard, Wyndham County 
Savings Bank, Ver. 597, deposit 
the name another (adult) absolutely 
—it appearing that though the depositor 
retained the book, without 
authority draw the account would 
238, repeats the same doctrine. 
New York also, Geary Page, 
Bosw. 290, the court held that the pass- 
ing bank account directly the credit 
plaintiff’s children, without notice 
them, and without consideration moving 
obligation the part the de- 
positor, whom the bank still continued 
recognize owner the fund from 
the date the deposit until suit brought 
did not divest the depositor’s 
title. 

Comparing this with Funk, 
amounts rule New York that 
the owner money deposits his money 


bank directly the credit 


and keeps the bank-book, the fund still 
belongs him, but deposits the 
same money himself trust for that 
other and also keeps the bank-book, 
complete transter title the 
fund. 

There doctrine outside the state 
New York the effect that person 
depositing, loaning investing his own 
money his own name, does adding 
words trust after his name, create 
valid trust, and transfer the title the 
fund the person for whom 
himself trustee. Not word any 
English American case, outside 
New York, properly examined, sustains 
it. subversive the most funda- 
mental elements the law contracts, 
trusts, wills and crimes. Each 


and every foreign case cited its be- 
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half will found analysis 
either valuable consideration, 
solemn sealed deed settlement, 
transfer title the trust fund de- 
livery, transmutation the form 
the fund into negotiable commerciat 
paper, which only judgment recog- 
nizing the trust and the title the 
cestuis que trust rendered, 
antecedent legal obligation the 
part the settlor sufficient imply 
trust, the clothing the trustees 
with active trust powers over the fund 
which itself consideration, and 
converts into executed trust. 
New York alone, depositor who 
manifestly cuts his deposit only 
bank will take, which will pay 
interest, who with any other motive, 
severs into several deposits, all 
which are his own name, but some 
trust for” another, held have 
lost all title the fund. New York 
alone legal effect embezzler 
draws his own money out his 
own bank. New York alone has 
achieved executed trust making 
purely metaphysical delivery the 
bank-book out his individual hand 
into his hand trustee. New York 
alone does this answer all the require- 
ments the law trusts that shall 
have divested himself all title it. 
New York alone has divested him- 
self all title itin his individual ca- 
pacity retain title his Pickwick- 
ian capacity trustee. New York 
alone does this act answer all the re- 
quirements the law wills the 
fact that though not executed 
witnessed will, yet can draw 
out any time during life freely 
and death will control and cover 
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the property into the hands the gra- 
tuitous trust. 

this good law, then gift need 
delivery and need not take ef- 
fect trust need not 
‘based either transfer consider- 
ation; will need not have writing 
witnesses; conveyance title may 
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criminal embezzlement may arise 
man through the mode which 
keeps his own bank-book his own de- 
posits bank without criminal intent; 
and the statutes distribution and de- 
scent may upset stray memoranda 
his desk which speaks himself 
holding his property sacred trust 
for someone else, nearly everybody 
fact does. 


CURRENT LEGAL DECISIONS. 


department embraces all the newly decided cases importance bankers, bank counsel and bank di- 
rectors. The experiences theydisclose are likewise worthy the careful attention and study the merchan 
depositor, and the bank student seeking advancement. Further information regarding any case publishe 


herein, will furnished application. 


BANK—PURCHASE 
WAY DISCOUNT—DEFENSE 
ORIGINAL DEBTOR 
USURY BETWEEN SUBSEQUENT 
TRANSFEREES. 


Circuit Court Appeals, District 
New Jersey, December, 


STATE BANK ELIZABETH 
DANFORTH. 


Facts. 


national bank purchased from note-broker cer- 
drafts usurious rate interest. Inthe hands 
the seller there was defense the drafts. The 

bank sued the acceptor the drafts, and pleaded 
defense, usury the purchase the bank from 
broker. 

Decision. 


The terms discount and purchase considered. 


distinction between discount and purchase has 
‘been judicially recognized under state usury laws, 
has been without infraction those 
laws, promissory note draft, valid its incept:on 
and originally free from usury, may purchased 
from the holder any agreed price, without regard 
legal rate interest. But the business bank- 
ing, “discount” includes purchase,” and there 


nothing the national bank law which indicatesa 
distinction between the purchase the discount 
note national bank, far usury concerned. 
Hence, the purchase the national bank the drafts 
price exceeding the legal rate interest, wasa 
discount them, purchase way discount, 
which practically the same thing. 


Usury between Subsequent Transferees available asa 
Defense Original 

While there are decisions the contrary, held 
that the acceptor may defend the ground usury 
the purchase national bank from broker, under 
the forfeiture clause the national bank act. The 
defense not one. The usury destroyed 
the interest-bearing power the note, and the bank 
cannot recover interest thereon from anyone. 


Interest After Maturity. 

The forfeiture “the entire imposed 
the national bank act penalty for usury, extends 
interest after, well before, maturity, 

Measure Recovery. 


The bank has enforceable claim for the face 
the payment was made the debtor,which 
the bank credited account interest. This 
applied reduction principal and the bank ad- 
judged entitled the balance. 


The opinion the court was fol- 
lows: 

This action was brought the Na- 
tional State Bank Elizabeth, national 


bank located the state New Jersey, 
against Waldo Danforth and Seth 
Rider, executors the last will Ed- 
ward Brown, deceased, recover 
the amount certain drafts and inter- 
est thereon. The material facts dis- 
closed the record are these: 
ard Brothers drew nine drafts payable 
the order themselves upon Edward 
Brown, who accepted the same. 
Afterwards and before the maturity 
the drafts, Brainard Brothers indorsed 
and placed them the hands James 
Raynor, broker commercial 
paper, for sale, and the plaintiff bank 
bought the drafts from Raynor dis- 
count the rate fifteen per centum 
per annum for the length time they 
had run, paying Raynor the face 
amount the drafts less the said dis- 
count. The bank did not know that 
Raynor was acting for Brainard Brothers 
that the latter then owned the drafts. 
The legal rate interest the state 
New Jersey was six per centum per 


_of the executors Brown, paid the 


bank Shortly before, the cash- 
ier the bank made demand Ry- 
der for the interest the drafts Ryder 
consulted his counsel, who advised him 
not pay the interest, but make 
check, for even $2,500, which was 
something more than the interest would 
be, and give the This Ryder 
did, handing the check the cashier 


that his intention was general 
payment. The cashier, without the 
consent knowledge Ryder, credited 
the $2,500 account interest. The 
defendants resisted the recovery any- 
thing more than the amount money 
advanced the bank the drafts, 
less the payment $2,500, claiming 
that all interest was forfeited under the 
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following provisions the wational 
banking law—Sections 5197 and 
the Revised Statutes. 


Sec. association may take. receive, re- 
serve and charge any loan discount made, 
upon any note, bill exchange other evidence 
debt, interest the rate allowed the laws 
state, territory district where the bank 
and more, except that where, the laws any 
state, different rate limited for banks issue 
ganized under state laws, the rate limited shall 
allowed for organized existing any 
such state under When rate fixed 
the laws the state territory, district, the bank. 
may take, receive, reserve charge rate not 
ceeding per centum, and such interest may taken: 
advance, reckoning the days for which the note, 
bill, other evidence debt hasto run. And the- 
purchase, discount sale fide bill ex- 
change, payable another place than the place 
purchase, discount, sale, not more than the cur- 
rent rate exchange for sight drafts addition to- 
theinterest, shall not considered taking re- 
ceiving greater rate interest. 

rate interest greater than allowed the 
ceding section, when knowingly done, deemed 
forfeiture the entire interest which the note, bill,. 
other evidence debt carries with it, which 
been granted thereon. case the greater rate in- 
terest has been paid, the person whom has been 
paid, representatives, may recover 
the amount the interest thus paid from the 
tion taking receiving the same, providing such ac- 
tion iscommenced within two years from the 
the usurious transaction 


The court below overruled the de- 
fence, assigning reasons for 
the following: 


First.—That the transaction was not 
there being difference between discount and 

Second.—That the payment Ryder upon 


the indebtedness was either distinct payment. 


upon interest, payment generally, must 
law credited upon the interest account 
this transaction. 

Third.—That the transaction was 
Brainard Bros., the drawers the drafts,. 
that does not relieve the defendants from liabil- 
ity pay the full 


And direction the court the jury 
rendered verdict for plaintiff for 
whole amount its claim, namely, the 
sum $13,654.44, and judgment there- 
for was entered, 
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are now determine whether 
these rulings were correct. 


DISCOUNT AND BANKING, 
DISCOUNT INCLUDES 


Undoubtedly, the suggested distinc- 
tion between discount and purchase has 
been judicially recognized existing 
under state usury laws, and has been 
held that without infraction these 
laws, promissory note draft, valid 
its inception and originally free from 
holder any agreed price, without re- 
gard the rate interest fixed law. 
But such decisions are not applicable 
271. was there held that, far 
loans and discounts are concerned, 
sole particular which national 
banks are placed equality 
natural persons the rate in- 
tracts they are authorized 
that case national bank, located the 
state New York, acquired from the 
payee certain promissory notes, business 
paper and valid for the full amount 
his hands, deduction exceeding the 
lawful rate interest, and the notes 
were transferred the bank the in- 
dorsement the payee imposing upon 
him the ordinary liability indorser. 
the law the state New York 
was not usurious unlawful for nat- 
ural persons thus acquire business 
paper, the transfer being treated asa 
sale. But the supreme court the 
United States adjudged that the trans- 
action was discount the bank, and 
was within the prohibition and penalty 
sections 5197 and 5198 the Revised 
Statutes. Now the only distinction be- 
tween that case and the case hand 
that here the bill broker who negotiated 
with the bank, and who was the osten- 


sible owner the drafts, transferred 
them the bank mere delivery, 
without his own indorsement. Does 
this circumstance distinguish the two 
cases justify the conclusion the 
court below that the transaction ques- 
tion was not discount within the mean- 
ing the sections above quoted? 

Wheat. 338, 350, the supreme court 
the United States, speaking Judge 
Story, said: 


Nothing can clearer than that the language 
the world, and the settled practice 
deduction drawback made upon its advances 
loans money upon negotiable paper, other evi- 
dences debt payable future day, which are 
transferred the and was added that 
the there was purchase, was pur- 

will perceived that the above 
definition discount embraces well 
transaction where money advanced 
upon paper transferred bank with- 
out the indorsement the previous 
holder, the case strict loan there- 
where the relation debtor and 
creditor created. Justice Matthews 
Bank Johnson, supra, 
tersely defined discount differ- 
ence between the price and the amount 
the debt, the evidence which 
Barb. 456, 462, the court said: 


“Now ‘discount’ includes buy; for discounting 
most cases but another term for ‘buying’ ata 


and this proposition the court appeals 
New York cited with approval 
Ohio St. 68, 85, the court declared: 


“It also undeniably clear that the term discount, 
when used general sense, equally applicable 
either business accommodation paper, and appro- 
priately applied either loans sales way 
discount, when sum counted off, taken from 
the face amount the paper the time the money 
advanced upon it, whether that sum taken upon 
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Pape Capitol Bank, Kansas, 
44°, 451, the court said: ‘‘And the 
term ‘discounting’ includes purchase, 
vation that the opinion the supreme 
court Kansas that case was delivered 
Judge Brewer, now associate jus- 
tice the supreme court the United 
States. Nat. Bank Sherburne, 
App. 566, the court expressed the 
opinion that ‘‘a purchase may made 
way discount.” 

This question was before the court 
appeals the state New York 
lantic State the 
facts were substantially the same here. 
There negotiable promissory note, duly 
indorsed, was delivered the holder 
debted, with directions the note 
and apply the proceeds that indebt- 
edness. They accordingly sold and de- 
livered the note the bank without 
their own indorsement upon it, 
greater rate reduction than lawful in- 
terest The court that 
this was within the meaning 
the state act which authorizes associ- 
ations organized under carry 
the business banking discounting 
bills, notes, and other evidences 

Upon the score, then, judicial au- 
thority, the conclusion well warranted 
that the business banking, ‘‘dis- 
count,” the ordinary acceptation 
the term, includes what called ‘‘pur- 
chase.” find nothing the national 
banking law suggest that congress 
used the word any other than its usual 
commercial sense, intended make 
the distinction between discount and 
purchase insisted the defendant 
But upon the face the stat- 
are, think, decisive indica- 
tions the contrary. 


All the powers national banks have 
deal negotiable paper and other evi- 
dences debt are conferred section 
5136 the Revised Statutes. The 
grant power this; 


exercise all such incidental powers shall 
necessary carry the business banking, dis- 
counting and negotiating promissory notes, drafts, 
bills exchange, and other evidences debt 
buying and selling exchange, coin and bullion, 
loaning money personal security.” 

Now, clearly, authority hereby 
given national banks acquire notes, 
drafts, &c., otherwise than way 
here used does not enlarge the power 
acquisition, but concerns the disposal 
bank the notes, &c., may have 
acquired, and authorizes the transfer 
thereof the bank. Morse Bank- 
essential difference between discount 

-and purchase, plain that national 
bank cannot lawfully take paper 
purchase, for where there grant 
power these banking associations 
act, prohibition against the 
exercise the power implied. 
Nat. Nat. Exchange Bank, 
122. 

Then observe, the power ‘‘discount- 
promissory notes, drafts, &c., 
conferred the same paragraph which 
authorizes ‘‘buying” exchange, coin and 
The statute thus evinces great 
care and nice discrimination the use 
words. Again, turning the con- 
cluding clause section 5197, find 
there declared that 
“The purchase, discount sale fide bill 
exchange payable another place than the place 
such purchase, discount sale not more than the 
current rate exchange sight drafts addition 
the interest shall not considered taking re- 

The obvious deduction that but for 
this saving clause the described pur- 
chase would have come within the pre- 
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limitation the rate inter- 
loans and Then, too, 
Judge Matthews pointed out 
tional Johnson, supra, here the 
purchase, discount and sale bills 
exchange are classed one, and sub- 
ject the same rule and rate inter- 
278.) 

incredible that while the statute 
restricts the rate interest 
upon loans and discounts, was intended 
that national banks should have the 
right buy commercial paper any 
agreed price, without respect the 
usury laws. effect would 
relieve these institutions from all limita- 
the right charge interest 
whenever the transfer takes the form 
are then constrained differ with 
‘the court below the nature this 
transaction, and hold that the bank 
acquired the drafts sued discount, 
-or purchase way discount, which 
substantially are one and the same thing. 


ORIGINAL DEBTOR AVAIL HIMSELF 
USURY BETWEEN SUBSEQUENT 
TRANSFEREES? 

But contended that even the 
‘transaction between Brainard Brothers, 
their broker, Raynor, and the bank 
was usurious, the forfeiture prescribed 
the statute not available defense 
the executors Brown, the acceptor 
the drafts, and the court below 
held. But this view, our judgment, 
against the words the statute, and 
defeats the legislative intention. The 
language the act plain. ‘‘The 
taking, receiving, reserving charging 
rate interest greater than allowed 
the preceding section when knowingly 
shall deemed forfeiture the 
entire interest which the note, bill 
other evidence debt carries with it, 
which has been agreed paid there- 
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on.” The forfeiture here denounced at- 
taches the instrument itself, and the 
consequence inherent it. carries 
interest, how can any interest thereon 
recoverable? The clause operates di- 
rectly upon the bank and affects its 
power. The statutory franchise re- 
cover imterest lost the. commission 
the illegal act. Being without right 
demand interest, the offending bank 
cannot recover interest from anyone. 
The right defend not made per- 
sonal one, And herein will perceived 
there marked difference between this 
provision the law and the one imme- 
diately succeeding, which gives partic- 
ular remedy the person whom the 
excessive interest has been paid. 
are, therefore, the opinion that the 
plaintiffs error may defend under the 
forfeiture clause the act. 

are aware that this conclusion 
variance with the ruling the supreme 
court Ohio, Smith Exchange Nat. 
Bank, Ohio St. 131, and the su- 
preme court New Jersey 
Vroom, 233, but are accord with 
the decision the supreme court 
Pennsylvania, Guthrie Reid, 107 
Penn. St. 251. There the objection 
being made that the maker note 
discounted national bank equi- 
table plaintiff) for the payee, usurious 
rate interest, could not defend because 
the illegal rate interest had been paid 
the payee, the Court declared: The 
answer this that the its 
act, has destroyed the interest-bearing 
power the note, and can recover 
interest upon from anybody.” 

are brought now the considera- 
tion the question how far valid de- 
fence exists the claim suit. 


was settled the case Barnet 
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National Bank, 555, that where 
unlawful interest has been paid na- 
tional bank, cannot used way 
set-off payment suit the bank 
the bill, note draft. This principle 
applicable here far relates the 
usurious interest taken the defendant 
error its transaction with Raynor. 
true the illegal interest was not 
here paid the bank money, but 
was paid what was the equivalent. 
Raynor was the apparent owner the 
drafts, good his hands for their face 
amount against all the parties the 
‘paper, and which, indeed, the hands 
Brainard Brothers themselves were 
thus good against the acceptor. 
Therefore, the transfer the drafts 
the bank operated payment the 
amount charged for discount. This point 
was expressly ruled the court 
appeals New York Wash White's 
Bank Buffalo, 396, which 
was action recover penalties under 
State Act identical, regards the 
‘taking interest, with the national 
banking law. The same ruling was also 
made the Court Errors and 
peals New Jersey, Bank 
Rahway Carpenter, Vroom, 165, 
which was suit for penalty under 
Section 5198 Revised Statutes. the 
extent the face amount the drafts, 
then, the bank ‘had enforceable claim. 


INTEREST 


But are clear that interest upon 
the drafts after their maturity was re- 
coverable. The statutory forfeiture not 
part the interest but all it. 
entire interest which the note, bill 
other evidence debt carries with it, 
which has been agreed paid there- 
on,” comprehensive language. 
would difficult employ broader 
terms. The legislative intent, think, 
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utterly destroy the interest- 
bearing capacity the instrument. 
The interdiction recovery inter- 
est the transgressing salu- 
tary, and full effect should given 
it. These views have prevailed the 

First National Bank 
Fed. Rep. 137 (U. Circuit Court 
Pennsylvania), national bank 
upon the discount note had charged 
and received more than the legal rate 
interest between the date and maturity 
the note, and the question there, 
here, was whether this subjected the 
-bank forfeiture the interest which 
otherwise would have accrued upon the 
note after its maturity. Judge MCKENNAR 
held that did, and that nothing could 
recovered but the face amount the 
note. The same point arose 
borough Nat. Bank Childs, 133 Mass. 
248, and the Supreme Court Massa- 
chusetts ruled that while illegal interest 
paid the bank upon the discount 
note, could not set-off suit brought. 
it, yet, the bank was entitled 
recover only the face the note, 
Nat. Bank, Browne’s Nat. Bank 
452, the Court Appeals Kentucky 
decides that receiving greater rate 
interest than was lawful, the bank for- 
feited all interest accruing law upon 
the discounted note after maturity. This 
was also adjudged the Supreme 
Pennsylvania Guthrie Reid, supra. 
The Court there said: 


“It settled law that where national bank takes, 
receives charges more than the legal rate interest 
the discount note, the interest-bearing power 
the note destroyed. And when once destroyed, 
remains so. The taint usury clings until 
paid. dead note thereafter, far interest 


APPLICATION PAYMENT, 


only remains for consider the 
question the application the pay- 


‘A 
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‘ment have carefully ex- 


amined the evidence and are the 
finding that the payment was 
made specifically account interest. 
The burden showing this was upon 
the bank, especially view the cir- 
cumstances the case. interest was 
legally demandable. Besides, Ryder 
was acting representative capacity, 
and had right appropriate the 


forfeited interest. Certainly, 


made express application the 
money interest, and such applica- 
tion him not lightly inferred, 
but should satisfactorily proved. The 
the bank himself testified that 
when Ryder handed him the check 
did not say was for interest,” but 
right away without saying any- 


regarded having been general pay- 
ment. And was that, then clearly 
was not competent for the bank 
apply forfejted interest, claim 
which had legal existence. Adams 
Mehnken, Stew. (N. Court Errors 
and Appeals), 332; Greens Tyler, 
Pa, St. 361. The law will appropriate 
the payment the principal the 
drafts. 

Under the evidence the jury should 
have been instructed render verdict 
for the plaintiff below for the face am- 
ount drafts, less the payment $2,500 
without interest. The judgment re- 
versed and the case remanded the 
circuit court with direction awarda 
new trial. 


REFUSAL PAY CHECK—OVER- 
DRAWN ACCOUNT—RIGHT 
CHARGE BACK CHECK AFTER 
CREDIT. 


Supreme Court October 31,1891. 


AMERICAN EXCHANGE BANK 
GREGG. 


which receives froma depositor check 
drawn itself another customer, and gives the 
depositor credit therefor, thereby pays the check, and 
afterwards deduct the amount such check 
from the depositor’s account without his consent. 


bank may pay check which 
will customer’s account, though the 
the customer’s balance seems larger 
than the amount the check because check his, 
paid the bank two days before, has not yet 
charged such customer. 

Ill. App. 425, reversed. 

Appeal from appellate court, first dis- 
trict. 

Assumpsit William Gregg and 
Charles Gregg against the American 
Exchange National Bank Chicago 
Co. upon the defendant favor 
the under the firm name 
Gregg, Son Co. obtained 
judgment, which was affirmed the 
appellate court. Defendant 
Reversed. 

Swift, Campbell Jones,for appellant, 
Bisbee Reed and Ahrens, for ap- 
pellees. 


SUIT CHECK-HOLDER AGAINST BANK. 


Craic, This was action as- 
sumpsit, brought the appellees, Gregg, 
Son Co.. check for $7,000, which 
was dated June 15, 1887, drawn the 
American Exchange National Bank 
Chicago, Kershaw Co., pay- 
able the order Gregg, Son Co. 
The declaration contained special 
count the check, which was 
averred that the bank refused pay 
the check, although had money de- 
Co. when payment was demanded. The 
declaration also contained the common 
money counts and count ac- 
count 


FACTS STATED. 


‘It appears from the record that the 
check was received Gregg, Son 
Co. the morning June 15, 1887, 
presented the bank, with request 
that the bank certify the check. This 
being refused, about ten minutes later 


‘ 
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the check was again presented, and 
again made for certification 
payment, which was also refused. 
‘the close business the afternoon 
June the books the bank 
‘showed credit balance the account 


the morning June 15th Ker- 


shaw deposited their credit 
$399,200. There was therefore suffi- 
funds the bank the credit 
Kershaw Co.,, appeared from the 
the bank, pay the check 
when payment was demanded, unless 
the bank had the right deduct from 
the account Kershaw Co. certain 
check for $256,800, which had been 
drawn the bank Kershaw Co. 
13th—two days before. This check, 
the afternoon June 13th, was taken 
the bank Eggleston Son, 
properly indorsed them. The bank 
accepted the check, stamped 
and placed the amount thereof tothe 
credit Eggleston Son; but the 
bank did not then charge the check 
the account Kershaw Co. the 
bank had charged the check the ac- 
count Kershaw Co., their account 
drawn. also appears 
the afternoon June the 
bank charged back the check for $256,- 
Son, but the evidence fails show any 
authority for this action from Eg- 
Son. The attorneys for appel- 
lant have argued some length their 
brief and argument filed this court 
the question fact, but, not 
review controverted questions fact, 
will serve useful purpose allude 
that branch the argument further 
than may necessary pass upon the 
ruling the court the instructions 
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the jury. grounds have been 
urged for reversal the judgment, 
but, the view take the record, 
but one question need considered. 


EFFECT CREDITING CHECK ACCOUNT. 


receiving deposit check itself, and cred- 
iting the account the depositor, the bank pays 
the check. Payment check ordinarily, and the 
absence fraud, finality, and the payment can- 
not afterwards recovered back from the recipient. 
Where, inthis case, the payment made credit 
entry depositor’s account, the payment equally 
complete and irrevocable, and without the consent 
the depositor, the amount cannot be charged back to 


the trial appellant requested the 
court give the following instruction, 
which the court refused, and excep- 
tion was taken: 


behalf the defendant the court in- 
structs the jury that the jury find from the 
evidence that Eggleston Son kept bank- 
account with defendant, and that the check 
Kershaw Co. Eggleston Son, for 
$256,878.18, was credited defendant the 
account Eggleston Son June 13th, 
1887, such crediting the check the account 
Eggleston Son amounted law pay- 
ment the check defendant, and defendant 
had the right charge said check the account 
Kershaw Co. before paying the check this 
suit. And the jury find from the evidence 
that defendant charged back the check for 
$256,878.18 the account Eggleston 
Son June 14th, still the right defendant 
charge the account Kershaw Co. the 
check for $256,878.18 before paying the check 
suit would not changed, unless the jury 
further find from the evidence that 
Son consented the charging back the check 
their account June 14th. The mere fact 
that the check for $256,878.18 was not charged 
Kershaw Co. the books defendant till 
after the check suit was presented, the jury 
find such the fact, will not entitle plaintiffs 
recover unless the jury find from the evidence 
that after charging Kershaw Co. the check 
for $256,878.18 there was sufficient money the 
credit Kershaw Co. pay-the check 
suit.” 


has been seen, the check Kershaw 
Co. gave Eggleston Son was 
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presented the bank for payment, 
properly indorsed the payees. The 


bank received the check, stamped it. 


Paid,” and placed the amount thereof 
the credit Eggleston Co. 
upon the books the bank. This must 
The transaction was complete pay- 
ment the bank, when the check was 
presented, had paid money the 
amount thereof into the hands 
Eggleston Son, and they turn had 
deposited the money the bank their 
credit. When the check was presented 
and accepted the bank and credited 
and deposited the credit Eg- 
gleston Son, between the depos- 
itors and the bank the transaction was 
closed, and the bank had authority 
afterwards, without the consent 
Eggleston Son, charge the check 
back their account; that act, without 
such consent, was nullity. 
Bank, 735, the court, discus- 
sing transaction this character, 
says: 


the plaintiffs clearly put the check 
deposit, and the defendant clearly received 
such, and credited plaintiffs with it. The 
credit the deposit ticket certificate was 
significant act, evincing the consent the 
defendant the payment it, made upon 
the pass-book the plaintiffs and entered upon 
the books the bank. Financial business 
transacted banks large amounts with great 
rapidity, but according definite and certain 
rules, which are well understood and acted 
upon those engaged the business. Very 
little said, but very much understood and 
there absence all formalities which tend 
embarrass the facility doing the 
determining the legal effect such transac- 
tions must apply the same rules applicable 
all contracts and business affairs, and carry 
out the intention the parties, gathered 
from their acts and declarations, and the ac- 
customed and understood course the particu- 
lar business. Applying these rules, there can 
doubt but there was express demand 
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one side and consent the other that this: 
check should placed the credit the- 
plaintiffs deposit. The legal effect the- 
transaction was precisely the same though. 
the money had been first paid the plaintiffs. 
and then deposited. check presented 
bank for deposit, drawn directly upon 
isthe same though payment any 
form was demanded. the right the bank 
reject it, refuse pay it, receive 
463; but accepts such check, and pays it, 
either delivering the currency giving the- 
party credit for it, the transaction closed be-. 
tween the bank and such party, provided the- 
paper 


Morse Banking (page 321) is. 
said: 


But the time the holder hands the- 
check demands have placed his. 
credit, and informed that shall done, or- 
holds any other species conversation 
which practically amounts demanding and 
receiving promise transfer credit as. 
equivalent actual payment, the effect will 
the same had received his money 
cash; and the bank’s indebtedness him for 


the amount will equally fixed and irrevoca- 
ble.” 


Bank Burkhardt, 100 686, 
the quotation from Morse and the case 
Oddie Bank are quoted with ap- 
proval, and the doctrine therein an-. 
nounced fully sustained. 
offered deposit and received as. 
such, the check being genuine, the 
absence fraud the bank becomes the 
debtor the depositor, and the title 
the depositor passes the bank, and 
reason perceived why the business. 
should not conclusive and exe- 
cuted one between the two parties and 
their depositors. Indeed, any 
rule would embarrass the transaction 
business between banks. From what 
has been said, are correct, 
lows that the court erred retusing 
instruction, 
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BUT NON-LEDGERED CHECKS, 
OVERDRAFTS, 


Something been said regard 
the fact that the check given Eg- 
Son had not been actually 
charged Kershaw Co. the books 
the bank until after the check involved 
was presented and payment demanded. 
not regard this controlling 
element the This was matter 
book-keeping, and the rights the 
parties are not determined merely 
from the manner which the books are 
kept. When the check question was 
presented the question was whether 
Kershaw Co, the time had funds 
the bank sufficient they had, 
the bank was bound pay the check; 
question, the bank had the right take 
into consideration check drawn 
Kershaw which had good faith 
been previously paid, although such 
check remained spindle the bank, 
and had not been entered the 
other words, when 
check presented bank for payment, 
the bank will take into consideration all 
the funds which has received from 
the drawer subject check that time, 
and the total amount all sums 
that time which has paid out his 
account. thus ascertained 
will determine the obligation the 
bank pay its right refuse pay- 
ment, regardless the fact whether the 
amounts deposited the checks paid 
may have reached the bank 
not. For the errors indicated the 
judgment the appellate and circuit 
courts will reversed, and the cause 
will remanded the circuit 


STATE BANK—CONVERSION 
INTO LIABILITY 
CIRCULATING NOTES. 


Supreme Court, November 1891. 


METROPOLITAN NATIONAL 
CLAGGETT. 


The conversion state bank into national bank 
“closing its business,” within the meaning 
the New York statute providing for the re- 
demption state bank's circulation, and releasing 
from such notes are not presented 
within six years after the giving the prescribed no- 
tice; and any notes not presented constitute valid 
claim against the national bank. Rep. 757, 


error the supreme court the 
State New York. 

Action brought the supreme court 
New York Sumner Claggett, 
surviving administrator James 
Paine, against the Metropolitan Nat, 
Bank, recover upon certain bank-bills 
issued its predecessor, the Metropoli- 
tan Bank New York. Judgment for 
plaintiff special term Supp. 
115,) which was affirmed the general 
term (10 Supp. 165,) and the 
court appeals (26 Rep. 757.) 
Defendant Affirmed. 

Peabody, for plaintiff error. 
Leslie Russell, for defendant 


writ error the supreme court 
the state New York review its 
judgment against the plaintiff error, 
with which united motion affirm 
that judgment the motion dismiss 
denied. The case arose upon 
plaint filed the supreme court New 
York, June 1886, the defendant 
error and another, administrators 
the goods, chattels, and credits James 
Paine, deceased, against the plaintiff 
error, the Metropolitan National 
Bank, demanding judgment against the 
latter for $12, 300, and interest from May 
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21, 1886, that being the aggregate 
the Metropolitan Bank New York, for 
the payment which was claimed 
that the plaintiff error was liable. The 
complaint alleged that, the time 
the issue the bank-bills sued upon, 
the Bank New York was 
state bank, duly organized and doing 
banking business under the law the 
state New York, having authority 
issue such bills, and put the same 
into circulation money; that from 
1858 1861 issued each the 
bills therein described, and prior 
1862, for valuable consideration, de- 
livered the same James Paine, the 
intestate the plaintiffs; that the bills 
thereupon became his property, and re- 
mained his ownership and possession 
until his death; that the plaintiffs, 
administrators his goods and effects, 
duly appointed and qualified, having be- 
come the owners and holders thereof, 
presented the same the day 
May, 1886, the Metropolitan Nat. 
Bank, the plaintiff error, for payment 
which was refused; that 14th day 
March, 1865, pursuant the act 
congress June 1864, and the act 
the legislature New York 
1865, the said state bank became and 
still national bank for carrying 
the business banking under the name 
the Metropolitan National Bank; and 
that, virtue the laws the United 
States and its own voluntary action, the 
said Metropolitan National Bank, plain- 
tiff error, received and became vested 
with all the assets the Metropolitan 
Bank the State, and assumed and be- 
came liable pay its obligations, in- 
cluding the bank-bills described said 
complaint. 

Three defenses were set the 
answer the complaint: 


denial that the error had any time 
assumed or, any its acts become pay 
the bills the Metropolitan Bank New York, which 
was state bank doing business under the laws the 
state New York. 

That plaintiff error became national 
bank under the congress, doing the business 
banking, such, virtue the laws the United 
States, under the corporate name the Metropolitan 
National Bank, and that the Metropolitan Bank New 
York (the state bank) went through certain proceed- 
ings, under the New York statutes, notice, publica- 
tion, and deposit with the superintendent banking 
that state, for the redemption its circulating bills, 
the ground its closing business, whereby its lia- 
bility and that the plaintiff error these bills 
(they not being presented for payment due time) 
ceased six years from March 14, 1867. 

That the cause action barred the statute 
limitations the state New York. 


The action being issue upon the 
pleadings, and having come for trial 
before the court without jury, the par- 
ties having expressly waived jury 
trial, the court made finding facts 
which substantially accorded with the 
averments the complaint, and ren- 
dered judgment favor the plaintiff 
below, the defendant error herein, for 
the sum $12,300, and interest thereon 
from May 21, 1886, and costs. 4N. 
Supp. 115. This judgment was affirmed 
the general term the supreme 
court New York (10 Supp. 165,) 
and subsequently the court ap- 
peals New York, (125 729, 
Rep. 757). Hence this writ 
The defendant now moves 
dismiss the writ, the ground that this 
court has jurisdiction review the 
judgment the state court New York, 
and that federal question was raised 
decided the court below, appears 
upon the record. The first assignment 


the Metropolitan National Bank, the plaintiff 
error, which was created under the act congress, 
entitled ‘An act provide national currency secured 
the pledge United States bonds, and provide 
for the circulation and redemption thereof,’ approved 
June 1864, held liable pay the bills 
the complaint, which were made the Metropolitan 
Bank, corporation created under the law the state 
New York, entitled ‘An act authorize the busi- 
ness banking,’ passed April 18, 
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The second defense set the 
answer, have seen, that the de- 
fendant below (the plaintiff error) be- 
came national bank under the author- 
ity the act congress 1864, entitled 
act provide national currency 
secured the pledge United States 
bonds, and provide for the circulation 
and redemption thereof,” and thereby 
acquired immunity from liability for the 
bank-bills issued the state bank. The 
court found that the plaintiff error 
did become national bank, doing 
banking business under the laws the 
United States, but decided that did 
not thereby acquire immunity from 
liability pay the bank-bills the 
Metropolitan Bank New York, upon 
the ground that the proceedings set 
the answer did not terminate the ex- 
istence the state bank, but simply 
effected continuation the same body 
under changed jurisdiction. this 
think the record presents claim for 
federal immunity raised the plaintiff 
error, and denied the court, which 
brings the case within the jurisdiction 
this court: and upon the authority 
Lochridge, Sup. Ct. Rep. 
11, (decided this term the court,) 
the motion dismiss denied. But, 
the record also shows there was color 
for the motion dismiss, proper 
that should proceed review 
the judgment the court below. 

The question are consider here 
is, did the court err holding that the 
plaintiff error was not exonerated 
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from liability either its becoming 
national bank, the proceedings for 
the redemption and retirement its cir- 
culating bills issued while state bank, 
which proceedings, was claimed, were 
strict observance every requirement 
the New York statute 1859 rela- 
tion thereto, the statute limita- 
tions the state New York? The 
court decided that the New York statute 
providing for redemption circulat- 
ing notes, and for releasing the bank, 
the notes were not presented six 
years, applied alone banks 
the business banking;” that the 
change conversion the Metropolitan 
Bank into the Metropolitan National 
Bank did not ‘‘close its business 
banking,” nor destroy its identity its. 
corporate existence, but simply resulted 
continuation the same body with 
the same officers and stockholders, the 
same property, assets and banking 
ness, under changed jurisdiction, that 
remained one and the same bank, and 
went doing business uninterruptedly 
and that, therefore, the statutory pro- 
ceedings relied upon the answer 
could not operate bar the liability 
either bank pay the bills delivered 
the Metropolitan Bank 1861 
plaintiffs’ intestate. This decision 
manifestly correct that needs ar- 
gument sustain it. The judgment is- 
therefore affirmed. 

The Chief Justice and and 
Gray, JJ., took part the consider- 
ation and disposition this motion. 


| 
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ABSTRACTS AND NOTES CASES. 


Wheat Crop Foreciosed Land 
Security- 


NORTH DAKOTA, 


farmer’s land North Dakota was sold 
under mortgage foreclosure October, 1888. 
Under the law, had year redeem and 
still remained possession. December, 
1888, borrowed money from the Second Na- 
tional Bank Grand Forks, and gave security 
mortgage upon allof the crops 
grown upon the land during the year 1889; and 
later, March 1889, gave second chattel 
mortgage the bank upon the same security, 
for further advances, the mortgages being duly 
recorded. Between the giving the first and 
second mortgage, the farmer made contract 
with the holder the certificate sale the 
land, purporting convey the crop the certi- 
ficate holder, either security absolutely. 
The bank had notice this, and was not 
executed filed chattel mortgage. When 
the crop was grown, the certificate holder seized 
and sold it, against the protest and claim the 
bank under its mortgages. The 
brought action against the seller for the value 
the wheat, (SECOND NATIONAL BANK 
Forks Swan, Supreme Court 
North Dakota, Nov. 1891.) The court holds: 


The holder certificate sale land 
upon foreclosure has interest virtue 
such certificate the crop raised and harvested 
the land during the year redemption. 


This establishes the right the farmer 
foreclosed land raise and own crop during 
the year after foreclosure, and either sell it, 
pledge sees fit. 


Respecting the contract the farmer (still 
the fee-owner) purporting convey the crop 
the certificate holder, cannot prevail against 
the bank, prior mortgagee the crop, 
against the subsequent mortgage the bank, 
taken without notice such contract, and given 
while the farmer was 


These points may value lenders upon 
growing crops North Dakota. 


Compound Clauses Notes. 


OREGON, 


lawful for parties contract the same 
writing evidencing the principal debt for inter- 
est upon interest after shall become due and 
remain unpaid? The supreme court Oregon 
have recently passed upon this question 
decided November 24, 1891. 
note promised pay $500, ten years after 
date 


“With interest thereon like gold coin the rate 
ten per cent. per annum from date until paid; and 
hereby agree that the interest shall not paid 
the expiration each year, that said accrued inter- 
principal the original and bear like interest per 
annum from the date the expiration each 


action enforce the note, the contro- 
versy was over the right recover in- 
terest the accrued interest unpaid; there was 
dispute over his right recover principal and 
simple interest. The court discusses the validity 
and enforceability the compound interest 
clause follows: 


The general trend and effect all the earlier 
cases and authorities are against the validity 
that part such contract which attempts 
provide for compounding the interest. Though 
not usurious, such contracts are said in- 
iquitous and will neither enforced courts 
law equity. Tyler, Usury, 241. And 
Chancellor Kent said, VAN BENSCHOOTEN 
Lawson, Johns. Ch. 313, that agreement, 
made the time the original contract loan, 
that interest shall begin and run upon the lawful 
interest from the period stipulated for its pay- 
ment, not valid. BRECKENRIDGE 
Amer. Dec. 401, the same effect. STATE 
Johns. Ch. 13, holds the same 
doctrine, and the following authorities announce 
the same view: Rand. Com. Paper, 1706; 
Co., 105 Ill. 540; Pa. 
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243; Drury (Ill. Sup.) Rep. 
626; PERKINS COLEMAN, Miss. 298; CATLIN 
LyMAN, Vt. 44, and Judge 

the other hand very respectable array 
authorities hold the contrary rule. HALE 
Cold. 233, was held that parties 
loan may lawfully agree, when made, that, 
the interest not paid the time stipulated, 
shall treated principal, and bear interest. 
See, also, authorities cited note CALHOUN 
MARSHALL, Amer. Rep. VAUGHAN 
Ark. 114; Woop WHISTLER (Iowa) 
Pr. 2443; MUELLER McGrecor, Ohio St. 
640; BARKLEY, Rich. Law, 125; TALLI- 
AFFERO Dana, 331; BLEDSOE 

There have been two cases this court (Ore.) 
which the question compound interest was 
referred to. The first MURRAY OLIVER, 
Or. 539; but the question that case turned 
upon the construction the statute 1854. 
That statute expressly allowed interest 
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compounded, but prohibited oftener than once 
vided for the payment interest half-yearly, and 
compounded not paid when due, the 
court held the contract severable, and enforced 
the note all respects, except the interest was 
66, Pac. Rep. 519, was action note for 
interest upon interest after had accrued and 
had become due according toa previous agree- 
ment pay it, and was held that the claim 
interest upon interest was regarded far 
equitable one note given for the payment 
would sustained and enforced founded 
upon consideration. SECURITY 
was held that contract pay interest 
coupon interest note after maturity would 
enforced, but the more stringent line authori- 
ties the subject allow this exception. 
Looking the policy this state the sub- 
ject usury afd interest, wellas the general 
principles upon which therule referred 


founded, are led follow the cases first cited 
this opinion, and hold that interest upon 
interest not collectible when stipulated 
and provided for the same instrument securing 
the principal debt.” 


it 
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JAMES 


SPENCER 


(Biographical Series No. 22.) 


JAMES SPENCER, prom- 
inent lawyer New York city, 
and ex-Judge the Superior Court, 
native Franklin County, New York. 
His father, the late Judge James 
Spencer, was one the early settlers 
the county, prominent citizen and 
recognized political leader the north- 
ern part the state, having held many 
important offices, including those 
judge, and representative the state 
the nationa! legislature. also dis- 
tinguished himself the war 1812 
with Great Britain, participating actively 
all the important engagements that 
contest which occurred the northern 
frontier, including the battle Platts- 
the Jefferson, Madison and Jackson 
school. was the personal friend and 
colleague Silas and was rec- 
ognized and appreciated that great 
and upright man, eminent statesman 
and sagacious leader, and other prom- 
inent democrats the state New 
York, intelligent, prudent and re- 
liable political coadjutor the struggle 
secure and perpetuate democratic as- 
cendancy the state. This branch 
the Spencer family, and that represented 
the late Chief-Justice Ambrose Spen- 
cer and his son, John Spencer, 
were kindred, and claimed common 
ancestry. 

The tamily emigrated New York 
from Connecticut, their first place 
settlement the New World. The 
Spencer this country was 


William, who came Cambridge, 
Mass., before early the year 1631. 
afterwards returned England, 
and married that country, 
1633. was again resident, and 
prominent Cambridge 1634, and 
afterwards one the first settlers 
Hartford, From him and his 
two brothers, the Spencer family this 
country has descended, and the records 
Connecticut establish its genealogy 
unbroken line to, and including the 
sixth generation from the original sett- 
lers. William, was pre-eminently aman 
strong mind and marked individuality 
character, well culture and 
refinement. was active and vig- 
orous temperament, and jurist and 
legislator his influence and labors were 
great and lasting benefit the coun- 
ative from Cambridge the years 1634 
and 1635, and was select-man and one 
the deputies the General Court 
from Hartford 1639, and during the 
latter year was appointed with Mr. 
Willis and Mr. Webster, committee 
prepare the first revisal laws for the 
colony Connecticut which were after- 
wards adopted and approved the 
people. Undoubtedly, heand his asso- 
ciates this commission prepared the 
first constitution for the government 
the colonies which was approved and 
adopted general vote the people 
during that year (1639.) This instru- 
ment, its formation and subsequent 
adoption, and its operation and effect, 
present subject peculiar interest for 
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the consideration American scholars 
and statesmen. the first example 
history the formation and adoption 
the people written constitution 
that declared and maintained their 
position, power and rights sovereigns, 
and organized government whose 
powers were limited and defined. Its 
authors had precedent follow, 
model for guide the history the 
world. They explored hitherto unknown 
and untraversed regions political 
thought and action, found therein, 
originated therefrom, new and untried 
theories and principles popular gov- 
ernment, and established political 
system for the preservation the same, 
which, all their leading features, have 
ever since been followed precedents 
and which are this day active ex- 
istence the constitutions the several 
states the Union. Judge Spencer 
may considered son the Revolu- 
tion. His paternal and maternal grand- 
fathers served during the 
continuance the war the Revolu- 
tion. Asa Spencer, his paternal grand- 
father, was friend Washington, 
Jefferson and others prominent the 
early history this country. 

Judge Spencer was thrown upon his 
own resources before had fully at- 
tained manhood, and acquired his edu- 
cation and profession mainly his own 
exertions. commenced the practice 
law 1850, his native county, and 
soon became popular and respected, 
1854 removed Ogdensburg, St. 
Lawrence County, and with Judge 
William Brown formed the law firm 
Brown Spencer, which for many 
years enjoyed successful and lucrative 
practice the courts northern New 
1857 was appointed United 
States District-Attorney for the northern 
district New York, The performance 


the duties that office extended his 
professional acquaintance into nearly 
every county the state. After the 
expiration his term office re- 
moved New York and entered 
the practice his profession that 
city. His energy and industry, coupled 
with his former professional reputation 
the state, soon brought him clients. 
and very lucrative business. 1867 
entered into partnership with Hon. 
Charles Rapallo and other gentlemen, 
under the firm name Rapallo Spen- 
cer, which firm became familiar the 
public and the courts associated 
with many the most important cases. 
the day, including the famous Erie 
controversy and equally important 
gations connected with railroad and 
steamship companies. The existence 
that firm terminated with the election 
its senior members the bench, Mr. 
Rapallo the Court Appeals and 
Mr. Spencer the Superior Court 
New York. 

Judge Spencer was still young man 
when assumed the duties and grave 
responsibilities this position, but his 
energy and industrious habits, united 
with his characteristic urbanity and 
courtesy, his great ability, integrity and 
patient performance duty, won for 
him the confidence and esteem his. 
judicial brethren and also the bar 
and the suitors they represented. 
the expiration 1872, Judge 
Spencer returned active practice 
New York City, where has won many 
additional laurels asa jurist and citizen, 

1875, when the Erie Railway Com- 
pany passed into the hands 
Judge Spencer was appointed referee 
examine, pass and report upon the 
receipts, disbursements and acts and 
doings the receiver, reporting the 
Supreme Court continuously, 


if 
e 
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and reports were important fac- 
tors the reorganization that com- 
pany 1879. 

June, 1883, the commission for 
building new aqueduct for the city 
New York, was instituted act the 
Legislature. Judge Spencer was named 
the act one the citizen commis- 
sioners and served with distinction and 
usefulness president the commission 
and chairman the Committee Con- 
struction. Upon his retirement from 
that work, resumed his law practice, 
and addition other professional 


LAW JOURNAL. 


duties now engaged the service 
the State Insurance Department at- 
torney and examiner land titles and 
values the New York Life and other 
insurance companies. 

Judge Spencer still the prime 
his manhood, and his energy, ability 
and varied experience lawyer, judge 
and aqueduct commissioner, cannot but 
continue most serviceable the 
interests and welfare New York city 
and 


| 
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CLEARING-HOUSE ASSOCIATIONS. 


SECOND ARTICLE 


Methods Clearing. 


first article this subject stated 
the origin and object Clearing 
Houses; their advantages aside from the 
principal object; and described the loan 
certificate function, useful times 
commercial distress. the present 
issue, few words will devoted 
methods 
New York Method. 

New York there one clearing 
each day, commencing promptly ten 
A.M. that hour there are assembled 
two clerks from each member bank, des- 
ignated respectively the delivery clerk, 
and the settling clerk. The delivery clerk 
presents items foracceptance payment 
the various drawee payor banks 
where there are clearing houses; the 
settling clerk represents the bank 
whom items are presented for payment, 
being agent receive them behalf 
his bank. Upon arrival the clear- 
ing house, the delivery clerk gives the 
manager memorandum, showing the 
total amount items against the various 
banks which has brought with him 
the clearing house. This called 


credit ticket, and this form: 


New York Clearing House 
January 1892. 

$1,402,565.75. 
Settling Clerk. 


BANK, 


The amount for which ais bank claims 
credit, entered upon the third column 


Proof Sheet” one the man- 
staff, 

The settling clerk occupies his desk 
with Sheet” before him. 
this, opposite the names the re- 
spective banks, entered the respective 
amounts brought against each bank, 
which the delivery clerk present. 

Upon given signal, the clearing be- 
gins. Each delivery clerk, having his 
exchanges packages, marked with the 
name the payor banks arranged 
consecutive order for ready presentment 
and delivery, advances the first desk 
his circuit. Here delivers the 
settling clerk his exchanges the bank 
represented that desk. The delivery 
clerk has receipt list,” containing the 
amount exchanges against each bank 
set down the order delivery. The 
exchanges delivered, the settling clerk 
receipts for them upon the 


the delivery clerk; and also en- 


ters the amount upon his settling 
opposite the name the bank from 
whom received. 

The delivery clerk then advances 
the next desk his route, the same 
transaction takes place, passes 
the next, and finally completes his cir- 
cuit about ten minutes, during which 
time every other delivery clerk has made 
the same journey. 

Let pause this point and survey 
the situation. The manager, his 
proof-sheet, has one column amounts 
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representing the credits each bank for 
the amounts they have brought the 
clearing house. Each delivery clerk has 
receipt list,” containing the receipt 
each bank for the amount items 


settling clerk has the items his bank, 
delivered from all the other banks, and 
upon his settling sheet, opposite the 
name each bank, now has both the 
amounts brought his bank against 
every other bank, and the amounts 
against his bank, delivered every 
other bank. What next? 

The delivery and settling clerk each 
bank are now together. The delivery 
clerk takes the exchanges from all the 
other banks left his desk, counts the 
number packages, compares them 
with the settling clerk’s sheet, and, found 
correct, takes them his bank. The 
settling clerk remains. foots 
his settling sheet, the aggregate has 
received from the various banks, and 
then makes out ticket which 
sends the proof clerk. has 
received exchanges, less than has 
brought, there will balance due his 
bank, and the debit ticket will show 

follows: 


BaNKS. Due Clearing House. 


$646,604 


LAW 


them which has delivered. 


PROOF SHEET—JANUARY 


Banks Dr. 


5-E 2,679,475 29 85,400 12 5. 


$6,109,614 


_In the first column figures see 
the amount debit balances due the 
clearing house the respective banks 
who are debtors; next the amount 
exchanges against each bank respective- 


New York Clearing House. 
January 


AMOUNT RECEIVED, 970,425.37 


CREDIT BROUGHT, 


$..Debit balance due clearing house.. 


Cr. bal. $432,140.38 
Settling Clerk. 


If, the other hand, the bank send- 
ing the debit ticket has received more 
exchanges than has differ- 
ence will entered ‘‘debit balance 
due clearing-house.” 

The proof clerk who receives this 
ticket now enters the proof sheet 
against the name each bank the 
amount exchanges has received, 

The manager now has two columns 
opposite the name each bank the 
proof sheet, the amounts brought, ard 
the amounts received, each. re- 
mains enter the balances the proof 
sheet. the bank creditor bank, 
the balance entered opposite its name 
under the column Due banks;” 
debtor, under the column dueclearing 
house.” 

Assuming, for purpose illustration, 
there five banks the clearing- 
house, the proof sheet when finally com- 
pleted, (with fictitious figures) would 
show follows: 


1892. 


Banks Cr. 


Due Banks. 


ly; third, the amount brought each 
bank; and, lastly, the balances due 
creditor banks. There are various other 
methods rectify errors original en- 
tries before balances are finally adjusted 
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the proof sheet. While the proof 
progress, each bank has received 
small ticket from every other bank, 
showing the amount exchanges de- 
livered it. From entries may 
verified, and errors noted and corrected. 
Other methods are also resorted for 
the detection mistakes, according 
the nature the difference. Forty-five 
minutes from the time beginning 
allowed make final proof. After this, 
fines are imposed according fixed 
scale. The proof sheet correct, the 
totals the columns showing amount 
exchanges brought and amount ex- 
changes delivered, obvious, must 
correspond, the totals balances 
due debtor, and due creditor, banks. 

The payment balances the 
debtors, and the subsequent payment 
balances the creditors the manager, 
completes the mechanical process. 

The process clearing Chicago 
and the large clearing cities the 
United States substantially similar, 
although the smaller clearing centers, 
the making the exchanges does not, 
course, involve such detailed process. 
But, the balances ascertained, different 
methods and mediums payment exist 
various centers the United States. 
some, New York, balances are 
paid to, and by, the manager; others, 

balances not pass through his 
hands, are paid directly creditors 
debtors outside the clearing house, 
the orders the man- 
ager. The medium which the bal- 
ances are settled also different diff- 
erent places. statement and compar- 
ison the methods and mediums 
balance payments will made more 
fully hereafter. 


Different Clearing Method London. 


London, the method clearing 
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different from that New York. 
New York, other places, all the 
exchanges, good and bad alike, enter 
into the ascertainment balances. 
Overdrawn—even forged—checks count 
the credit the bank bringing them, 
fixing the amount the balances 
paid into, received from, the 
clearing house. The rule New York 
that 

exchanges, and claims arising from the 
directly between the banks, who tre 
them, and not through the clearing house, the associa- 
tion being way responsible respect 

This being the case, the imagination 

suggests—Is there not danger that some 
member bank (iike the Sixth National 
New York) may come under the control 
swindlers, and send through the clear- 
ing house large amount spurious 
paper, different banks, receiving 
immense credit balance from the mana- 
ger the settlement? Tothis may 
answered, the rules the New York 
clearing house provide safeguard. 
Paper, good” must returned 
directly the sending bank before three 
the same day, who must 
mediately refund the amount. And 


“In case the refusal inability any bank 
promptly refund the bank presenting such checks, 
drafts or other items, returned as not good, the bank 
holding them may report to the manager the amount 
the same. And shall the manager’s duty, with 
the approval the clearing-house committee, take 
from the settling sheet both banks, the amount 
such checks, drafts other items reported, and 
readjust the clearing house statement and declare the 
correct balance conformity with the change made, 
provided that such report shall given the mana- 
ger before one the same 


Balances are paid the manager 
the creditor banks 1.30 New 
York. discovery and report 
the swindle before o’clock the same 
day would protect the payor banks. 
But, not then discovered, what would 
the consequence? are digressing 
too This topic order for fur- 

and detailed consideration sub- 
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sequent issue. started out note 


difference the London method 


the London clearing house 
all taken the bank and scru- 
tinized, and bad paper rejected, before 
the striking the final balance five 
p.m. The final proof shows 
actual balances; differing from New 
York, where the nominal balances settled 
through the clearing house are subject 
change amount, outside the 
clearing house, returns and reclama- 
tions. The method clearing London 
described book published that 
1884 Howarth, from which 
make extracts. 


The men who transact the clearing business 
for the various banks are called 
Each bank has two sets books ruled, the col- 
umns being headed with the names the 
different clearing banks. One these sets 
used bank itself, the other the house. 
The men who enter the clearing books the 
bank are called while the men 
whose work the house are like manner 

-designated the The outclearers 
the morning sort the various checks secured 
their bank the clearing banks alphabet- 
ical order, having done which, they once enter 
them the outclearing books under the names 
the different banks. When the first lot en- 
tered, the batches checks 
they are called, the respective banks are cast 
up, the checks pinned together, screwed- 
up,” and the total entered the back the 
last article. When all this done, the clerk 
takes the charges, numbering all 27, and 
placing them his case, makes off house 
A.M. Arriving there goes around the 
building, depositing his charges the desks 
the ‘different banks whom the drafts are 
drawn. Each bank does this, and consequently 
-as there are banks the house 
will find their desks their arrival, 
shortly after, twenty-seven 
checks, etc. The take with them 
the and once enter the various 
-charges under the headings the several banks, 
each when entered, and seeing the cast 
with the total the back the last 


check. Should the totals not agree, the clerk 
sings out loud voice the name the bank 
with whose total differs, and the representa- 
the complainant and take with him his 
books.” The items are then run over and the 
mistake detected and rectified. When the 
has entered and agreed all the charges 
his desk, puts the checks etc. his case, 
and returns his office taking with him his 
The morning clearing generally 
over noon. arriving his bank, the 
clearer hands the drafts over the clerks whose 
business pay the clearings, who examines 
the articles, and everything regular, and 
the customers have the money, pay them. 


The foregoing describes the morning 
clearing London. From it, see, 
presentment delivery the checks 
the various banks has been made; the 
charges checks delivered, and credits 
checks received, have been entered, 
errors figures have been corrected, 
and the exchanges the clearing banks 
have been taken home for examination. 
The following points difference from 
the method New York, may here 
noted. 


Instead the settling sheet, which contains 
the charges and credits against each bank, there 
are duplicate books called ‘‘out-books” and 

balances are struck the morning 
clearing. 

Evidently less system; greater consumption 
time and more confusion the correction 
errors figures. 


The afternoon clearing begins 
All checks received any 
four are sent the clearing 
house from time time runners, de- 
livered there the respective 
banks, and entered the inclearers 
those banks the credit the banks 
presenting, continuation the 
morning’s The runners the 
banks whom the charges are delivered, 
immediately take them their respect- 
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ive banks for examination. 
minutes past four, the doors the 
clearing house are closed, and more 
charges can brought that day. 
ten minutes past four, the doors are re- 
opened, and the runners hasten their 
respective banks with the last lot 
charges received, for examination. 
four the out-clearer” each 
bank, who has been entering the charges 
during the afternoon against the respec- 
tive banks before dispatching them 
the clearing house, having sent all the 
exchanges for the day, closes his out- 
books” and takes them the clearing 
after having entered (i.e. given credit 
for) the last charges against his bank, 
proceeds cast his book, reaching 
totai the amount charges 
against his bank. this time, the 
from the bank with his 
books,” (showing the amount 
charges upon other banks delivered 
the clearing house from his bank) ap- 
pears upon the scene, and hands over 
the The inclearer then 
proceeds make balance sheet. Mr. 
Howarth, describing this, says: 


The clearing clerks then arrange their books 
that the outbook their left hand, and 
the their right, i.e., the book 
which contains the articles received, 
their left, while the book containing the articles 
then taken, and the clerk next bestows his 
attention. specimen this sheet which 
the balances are entered follows: 


Debtors. THE 


BANK. Creditors. 


Alliance. 

Barclay. 

Barnett. 

Bennett. 

Brown. 

Capital 


Central, 

City. 

Consolidated. 
County. 

Dimsdale. 
Fuller. 

Glyn. 

Imperial. 

Joint. 

Bank. 

London S’western. 
London 

Royal Exchange. 
National. 

National Provincial. 
Prescott. 

Robarts. 

Southwark, 

Smith. 

Williams. 

Country Clearing. 


This form reality summary the 
proceedings, for, when complete, state- 
ment the exact position which each individual 
bank bears each and all the Clearing 
banks, 


The verification the balances be- 
tween the different banks comparison 
and agreement, described Mr. 
Howarth, attended with much noise 
and confusion. While this going on, 
the runner has been his bank and re- 
turned with the last the charges. The 
final settlement thus described: 


All those checks which the bank officials 
not pay are dispatched forthwith back the 
house. The inclearer once enters them the 
debtor (left hand) side his sheet the end 
after the and then finally casts that side. 
soon entered, the returns are distributed 
just the same manner asare the charges the 
receives the returns sent him other banks, 
and these enters the creditor (right hand) 
side the sheet. five minutes past five the 
bell once again strikes, the clerk runs his 
sheet, casting finally, and strikes the 
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which, debit one (say £15,009 6d.) 
enters little form printed red, thus: 


Drs. Messrs. 
general balance. 
& 5.009, 18. 6d. 


the other hand, has receive say 
2s. uses similar form printed 
black: 


Crs. Messrs. 


Balances 


28. 6d. 


Having filled this little form, next pro- 
seeds write his ticket, which will 
has receive account the day’s busi- 


The green ticket runs follows:— 


SETTLEMENT AT THE CLEARING-HOUSE. 


the Cashier THE BANK ENGLAND. 


pleased CREDIT our Account the sum of...... 


out the money the the account the Clear- 


ing Bankers. 


Inspector the Clearing House. 


This the left hand half the ticket, the 
right hand somewhat different, thus:— 
SETTLEMENT THE CLEARING HOUSE. 


BANK OF ENGLAND. 


account Messrs 


has this evening been CREDITED with the sum 


out the money the credit the accouut the Clear- 


ing Bankers. For the Bank England, 
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happens that the clearer has pay 
account his bank, then fills white 
form, the left and right hand half whicn are 
follows: 


HAND] 


SETTLEMENT THE CLEARING HOUSE. 


the Cashier the BANK ENGLAND. 


and place the credit the Account the Clearing 
Bankers, and drawn for, any them 
(with the knowledge etther the Inspectors, signified 


countersigning the drafts). 


SETTLEMENT THE CLEARING HOUSE. 
BANK ENGLAND. 


has this evening been the Bank, for the Account 


the account the Clearing Bankers. 


For the Bank England. 
This certificate has been seen me, 


Inspector. 


When the ticket white,” the clearer fills 
with the other form, leaves the little form with 
his sheet the desk, and then 
hurries over the Bank England with 
ticket. The cashier the bank, seeing that the 
ticket presented him signed the mana- 
ger other persons duly authorized, what- 
ever bank the clerk may purport come from, 
signs the counterfoil, and retains the half au- 
thorizing him transfer certain amount from 
the account that bank the account the 


q 
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bankers. The clearer receiving the 
other half, signed the cashier the Bank 
England, returns the house get the inspect- 
or’s signature the transfer, which then 
takes his own establishment. the clearer 
going receive,he gets the inspector’s signa- 
ture first, then goes the Bank England 
before, where the same operation takes place. 
regaining his ticket, rather his 
ticket, from the cashier, returns his own 
bank.” 


the above, have attempted 
briefly, and the rough, point out the 
different methods clearing prevailing 
London, and New York. While 
there nothing original this, 
trust that its insertion will pardoned 
those our readers who know all 
about it, for the sake those who 
not, and who may find interest the 
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recital given. While New York, and 
all the clearing centers which have the 
New York method, the operation 
clearing and striking balances 
matter few minutes only, London 
running and fro from bank clearing 
house. balance there struck until 
the end the day, but every check 
charge entering into the balance has 
been previously audited and allowed. 
New York, the balances are once 
struck, but they are facie only; 
and the bad paper which enters into 
them, subsequently returned and the 
amount adjusted, outside the clearing 
house. The London system certainly 
more cumbersome; any safer than 
that New York? 
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THE COMPTROLLER’S REPORT. 


OMPTROLLER LACEY’S twenty-ninth an- 
nual report the first session the fifty- 
second congress unusually interesting 
document. covers the twelve months ending 
October 31, 1891, during the larger part 
which, well known, severe depression was 
experienced all sections, and business was 
contracted and unsatisfactory. Notwithstand- 
ing the unfavorable conditions, the number 
banks the system was increased, follows: 


Went into voluntary liquidation.......... 


Forty-one states and territories contributed 
the increase the 193 new banks possess 
aggregate capital $20,700,000 and the net 
increase capital $12,553,000. More national 
banks now exist than ever before and there has 
been satisfactory increase totals capital, 
surplus and undivided profits, well 
deposits, loans and discounts. National bank 
circulation increased during the year, 


FAILURES. 


The comptroller publishes table showing the 
number and authorized capital banks organ- 
ized, and banks closed, each year ending 
October 31, since the establishment the 
national banking system. From this appears 
that the insolvencies during the last are 
largely excess, point numbers, those 
occurring any previous year. The greatest 
previous number was each 1884 
and 1873,.and 1887, all other years, 
the number failures has been less than 
Some consolation derived from the fact 
1873 the aggregate capital the banks who 
failed was $3,825,000, against 
capital the banks the present 
while the failures 1877 represented 
capital nearly large, namely, $3,344,000. 
Furthermore, considering the relative propor- 
tions existing between the liabilities failed and 
active banks during various periods, will 
found that seven years have been more disas- 
trous than the one just closed, viz., 1867, 1872, 
1873, 1877, 1878, 1882 and 1884, 


But why this excessive number failures 
during the year just ended? The underlying 
causes are dwelt upon length the comp- 
troller. the failed banks, representing 
$1,137,000 capital were located Kansas and 
Nebraska, where four successive crop failures, 
and unavoidable misfortune, largely contributed 
the result; some instances, course, the 
unfavorable conditions being aggravated the 
collapse unwise speculation real estate. 
Among the causes leading the failures, gener- 
ally, gross mismanagement many banks 
well criminality some instances have 
operated produce the failure, but the mone- 
tary stringency and period business de- 
pression, now happily ended, has been the chief 
factor. Says the comptroller: 

well-known fact that periods business. 
activity and depression follow each other reason- 
ably well-defined intervals, and that means have 
been found for preventing the regular recurrence 
what were under other conditions, known years 
panic. There doubt that the introduction the 
national banking system and well-secured currency 
uniform and certain value, has served greatly 
modify the severity these periodical visitations and 
convert what were formerly panics into more less 
severe depressions. condition have just 
experienced, and it is not remarkable that during the 
past twelve months, while the country was suffering 
from monetary stringency, which has seriously 
affected the entire commercial world, we should have 
witnessed the failure banks out total 


3,694. 


The comptroller describes the monetary 
stringency 1890 and its causes; and relates 
the measures relief, embracing the action 
the secretary the treasury purchasing 
bonds, and the issue loan certificates the 
money centers New York, Boston and Phila- 
delphia. also publishes tables show the 
increasing economy and efficiency which has 
characterized the administration insolvent 
national banks the bureau, which 
the chief. repeats his recommendations 
made upon the supposition that congress 
will not favorably consider measures looking 
any considerable increase circulation through 
further note issues national banks, that the 
present law should amended pro- 
vide 
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That association shall required maintain 
bond deposit more than secure circula- 
tion: 

That every association may issue circulating 
notes equal the par value the bonds deposited 

That the monthly withdrawal bonds pledged 
secure such notes shall not exceed $3,000,000 the 
aggregate ; 

That the semi-annual duty circulation 
reduced equal one-fourth per cent. per 


EXCHANGES. 


the comptroller published statistics 
the amount drafts drawn during the 
year ending June 30, (1) upon national and 
banks New York, Chicago and St, 
Louis, separately stated; (2) 
located other reserve cities and (3) upon all 
other banks. The information thus furnished 
was exceedingly valuable showing the extent 
transactions carried means bank 
and the important part the banks played 
facilitating the business the country. 

the present report, the same character 
information published enlarged and im- 
proved detail, and made more valuable com- 
parison with the operations the preceding 
The total amount drafts drawn 
3,637 national banks during the year ended 
June 30, was $12,782,212,495. this 
amount there was drawn— 

New 


all other banks and bankers 312,396,559 


the present year, table given showing 
the amounts drawn each reserve 
while 1890, the aggregate only (except 
drafts New York, Chicago and St. Louis) 
was given. The amount drafts drawn 
Boston the banks stated was $1,492,266,242, 
and Philadelphia $541,333,463. Boston, 
therefore, figures bigger drawee than 
Chicago, and Philadelphia leads St. Louis. 
Comparing the figures with those 1890, there 

all banks $1,231,314,240, being slightly 
the amounts drawn central and other reserve 
cities. The total drafts drawn upon all other 
banks has fallen off marked degree. 

Tables are given showing the amounts drawn 
banks each state; the several reserve 
cities; the several states outside the reserve 
and each geographical division. The 
foregoing figures are national bank drawers 


alone. order arrive the grand total 
domestic exchange, drawn all the banks and 
bankers the United States, the comptroller 
submits the following table: 


3,637 national banks (official) 
State banks, private banks, 


But there are many banks other than 
national that not report the comptroller 
the currency, with regard which statistics 
are accessible, the probability stated that the 
amount estimated understated. The magni- 
these operations illustrates how indis- 
pensable banks are the safe and economical 
conduct the business the country. and 
these figures are used by.the comptroller 
impressing upon congress the importance 
perpetuating and perfecting the national bank- 
ing system. 

EXAMINATIONS. 

Respecting examination, is, course, im- 
possible for the comptroller personally visit 
the various national banks. His information 
internal management and condition comes 
through two channels; first, the reports con- 
dition made five times year, and secondly, the 
reports made national bank 
These examiners are confidential agents the 
comptroller, and their communications and re- 
ports have been considered privileged. 
the duty ascertain whether 
the bank complies with the various requirements 
the national bank act, and report any dis- 
obedience; and, further, not only ascertain, 
but verify, the liabilities and resources, and 
make such estimate the value the latter 
will enable the comptroller.to determine upon 
his report, whether not impairment capital 
insolvency exists. Letters instruction are 
issued examiners, but much, necessarily, 
left their discretion. 

The greatest difficulty which the examiner 
encounters, pointed out, ascertaining 
whether impairment insolvency 
exists. Examiners are directed verify everv 
credit and debit balance, personally coun 
the cash, and list and verify the loans and 
discounts and other assets. This verification, 
declared, cannot exhaustive, because the 
compensation awarded examiners law would 
not cover the necessary time employed this 
end; and, further, stated, the banks would 
unwilling surrcnder their books and suffer 
with their business for sufficient 
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time enable the examiner makea 
audit their affairs, even willing 
submit the expense. 

Respecting the verification lia- 
bilities, shown impracticable for him 
make such complete verification them 
would demonstrate the correctness the entries 
such liabilities. The liabilities are repre- 
hands multitude depositors; drafts 
issued numerous purchasers, sent broadcast 
tne country, large current amount being 
constantly outstanding and unpaid; certifi- 
deposit held persons unknown the 
examiner; balances due other banks, and 
bills payable and re-discounts, usually the 
hands distant correspondents. Verification 
small portion only these 
liabilities practicable. 

The examinations and reports based thereon, 
have undergone gradual process evolution 
during the quarter-century existence the na- 
tional banking system. new and novel de- 
vices bank-wreckers and defaulters have 
from year year been disclosed, the result has 
been increased vigilance the part exam- 
iners, and the adoption measures prevent 
the success similar devices the future. 
The comptroller points out that governmental 
supervision not the character insurance 
against failure, and that does not necessarily 
follow that supervising officials are derelict 
their duty, frequently publicly charged, 
whenever failure occurs. The comptroller’s and 
duties are largely negative, indi- 
cating bank managers what they shall not do. 
The board directors are invested the share- 
holders with the control. The super- 
vising bureau cannot participate any degree 
the receiving deposits, the making 
loans the thousand incidental details 
management. would highly unwise 
for the government attempt usurp any 
manner the duties involved upon the represent- 
atives the shareholders. The comptroller 
states length the benefits which accrue the 
banks themselves the system examina- 
tions vogue. The great service performed 
through the agency bank examiners consists 
meeting dangerous and unlawful practices 
the threshold. The number cases this kind 
which have been arrested the beginning and 
severe loss, not insolvency, prevented very 
great, although necessarily unknown the 
general public. The bank examiner rule 
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faithfully discharges his duty, and the comp- 
troller points out the unfair habit the part 
the general public, whenever the failure 
national bank occurs, challenge the integrity 
skill the supervising examiner, while ut- 
tesly. oblivious the fact that his energy, ex- 
perience and devotion duty may have pre- 
vented the failure score more less 
barrassed institutions. 

The comptroller feels the need one more 
supervising examiners, increase the efficiency 
his department and states that assistant ex- 
aminers are needed all the large cities,no such 
office now existing. therefore recommends 

That the law amended provide for the ap- 
pointmentof not more than three supervising examiners 
who shall receive annual salary paid from the 
public funds; that the comptroller empowered 
appoint many assistant examiners may his 
judgment necessary, paid such compensation 
may fixed the comptroller from the fees the 
examiners whom they are employed. 

That each supervising examiner, examiner and 
assistant examiner required take oath before 
entering upon the discharge his duties, and also 


give bonds such sureties may satisfactory 
the comptroller. 


CERTIFICATES OF STOCK, 


The comptroller calls attention the care- 
lessness which transfers stock national 
banks are made, and the issuing certifi- 
cates. many instances omit direc- 
tion manner transfer, and rule the 
articles association are silent the subject. 
Many transfers are declared irregular 
character, and not lawfully executed. some 
banks stock ledger found. some, sur- 
rendered certificates are not properly cancelled 
and preserved. new banks, shares are some- 
times issued prior full payment, While over- 
issues stock are infrequent, there neverthe- 
less danger from this source, 

One remedy suggested that all transfers 
registered corporation acting the ca- 
pacity agent for that purpose, 

This, however, would not feasible except 
for banks the larger cities, and the remedy, 
far applies the banks generally, must 
found greater care and activity direct- 
ors. First, proper by-laws regulating the trans- 
fer shares should adopted; then proper 
books should furnished for recording trans- 
fersand provision made for frequent examina- 
tion the certificate book, stock ledger, and 
transfer book special examining eommit- 
tee. The signing certificates blank should 
forbidden, and surrendered certificates 
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should recalled and preserved. order 
determine the question ownership en- 
insolvent banks, receipt should taken from 
each shareholder upon delivery the stock 
him. 


OFFICERS AND DIRECTORS BORROWERS. 


Section 5200 the Revised Statutes, contains 


the principal limitation respecting loans and 
discounts the national banks. That, 
well known, prescribes ten per cent. cap- 
ital limit any one borrower, except 
the discount bills exchange drawn 
against actual existing values, the discount 
commercial business paper actually owned 
the borrower. the persons who are 
borrowers, the national bank act contains 
restriction, The comptroller—for reasons fully 
set forth his report—thinks that. some lim- 
itation should placed upon the amount 
business paper which may discounted; and 
further restriction upon indirect liabilities re- 
sulting from guaranty indorsement. The 
active officers bank should not permitted 
borrow its funds all, and loans todirectors 
should limited per cent. therefore 
recommends— 


That the active officers bank excluded from 
incurring liabilities the association with which the 
are connected, and that the direct and indirect liabil- 
ities director confined per cent. the 
paid-up capital, leaving the limitations contained 
section intact. 


The comptroller makes recommendation 
the figure which the amount indirect 
liabilities parties generally should limited, 
what limit should placed upon busi- 
ness paper discounted, merely stating his opin- 
ion the fact limit, and leaving its extent 
for future discussion and determina- 
tion. The comptroller also opinion that 
the publication the liabilities officers and 
directors would afford valuable safeguard. 
also calls attention that there adequate 
penalty for violation section 5200. The ex- 
isting penalty—forfeiture franchise—is too 
severe, and never 


BONDS OF BANK OFFICERS, 


The comptroller urges greater care the 
matter official bonds, and that directors should 
take and discuss the The points 
improvement urged are— 

Rigid discretion directors whom they 
shall require bonds from; greater care pre- 
paring its terms should cover not only 
criminal acts, but lack due diligence; suffi- 


LAW JOURNAL. 


ciency sureties; that custody bond should 
hands other than those interested its 
destruction; and periodical examination sol- 
vency sureties. 


MISCELLANEOUS, 


The report contains full information 
closed national banks, and gives 
comparative statements the resources and 
liabilities national banks for thirteen years 
nearly corresponding dates; presents statistics 
the banks who have extended their corporate 
existence; gives facts concerning circulation, 
and the interest-bearing funded debt the 
United States makes statement the failed 
banks during the year, and detailed statement 
causes, enumerates receiverships, 
and discusses the question resumption 
banks once voluntary liquidation. 


DIRECTORS, 


view the recent decision the supreme 
court the United States the Briggs case, 
which, the comptroller states, has attracted at- 
tention the fact that the duties national 
bank directors are now illy defined, 
legislation make their duties clear and un- 
equivocal that person intelligence could 
plead ignorance the requirements the po- 
sition. 

CLEARING HOUSE 


The report gives figures the transactions 
the New York clearing house for the last two 
years, and also comparative statement for the 
last thirty-eight years. further gives 
parative statement the exchanges the clear- 
ing houses the United States for the months 
ended October, 1891, and October and also 
for weeks ended the same dates, with increase 
decrease each city, and other statistical in- 
formation. 

Facts giving the condition state, savings, 
private banks, loan and trust companies, are 
also shown; comparative table given re- 
spective capitalization national and other 
banks and trust companies each state 
July statement showing the 
amount gold, silver and other money held 
the same banks about the same date. 

conclusion, the comptroller points out 


that the country has passed through severe 
and unique financial crisis during the period 
covered the report, shows that the national 
banking system rapidly becoming popularized, 
and also mentions the unprecedented amount 
labor devolved upon the department during the 
year ended. 
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DEPARTMENT QUERIES AND REPLIES. 


. 
department carried for the benefit all subscribers, who are entitled submit questions gen- 


eral interest, 


and expect prompt and careful consideration thereof, without charge. The names and places 


those submitting inquiries are published unless special request made the contrary. 


Per Capita Circulation Europe. 


MILWAUKEE, Wis., December 17, 
Editor Banking Law 
Dear 


Can you inform what the per capita circu- 
lation money the principal countries 
Europe to, say, July the present year? 

CASHIER, 


Answer.—The report Hon. Edward 
Leech, Director the Mint, for the 
year ending June 30, 1891, gives (at 
page 49) table exhibiting, approxi- 


Estimated Stock Silver and Actual Amount Paper Money, the United Kingdom 
France, Germany, and the United States. 


mately, the gold and silver and 
paper money the 
United Kingdom, France, Germany 
and the United States the date the 
report, and the amount per The 
estimates made the best recognized 
authorities. case Great Britain 
the estimate that the deputy master 
the royal mint, and the case 
Soetbeer. The table follows: 


Co opulation. | Gold stock Silve1 stock. notes. uncovered 
39,000,000 00,000,000 700,000,000 88,000,000 | 1,688,000,000 


64,000,000 671,000,000 539,000,000 409, 764,000 


United Kingdom 


German 
United States 


1,619, 764,000 


Per capita. 


$14.47 | $2.81 | $r.05 | $18.33 
23.08 17-95 2.26 43-29 
10.91 4-44 3-03 18.38 


00 10.48 8.42 6.40 25.20 


this table, for the United States, 
the gold certificates outstanding are 
embraced the gold stock, and the 
silver certificates and treasury notes 
the silver stock, and the same amounts 
have been deducted the amount 
paper money outstanding. From the 
legal tender notes outstanding have 
been deducted $100,000,000 gold held 
the Treasury. 


Liability Surety. 


DELTA, Pa., Dec. 21, 1891. 
Editor Banking Law 


Dear answer the following 
your columns: 

gives his note Bank with and in- 
dorsers. maturity presents renewal note 
with only endorser, saying was out 
town.” amply good,” etc., etc. We, 
the bank, refuse accept the renewal this 
shape the ground that doing would 
not protecting B’s interests, other words, 
law might contest his liability 
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the plea that had, when indorsing renewal, 
right expect the bank would require C’s in- 
dorsement also before accepting renewal note. 
Would the law expect take this view 
not? 


law that one who signs negotiable 
note, complete its face, surety, 
and delivers the maker condi- 
tion that shall procure the signature 
certain other person surety, be- 
fore delivery the payee, cannot set 
the non-fulfillment that condition 
against the payee, who was ignorant 
it. See Jordan, Lea, 124 
(same case Am. Rep. 294); Zador 
Merchants’ National Bank Ark. 454; 
ship (Ed’n 1891), sec. 407, and cases 
there cited. 

The reason rule apparent. 
were otherwise 
would necessary for banks, and equally for all 
persons, upon the offer note with sureties, 
the usual course business, call before 
them all the makers and ascertain, personal 
inquiry, whether was all right andnot subject 
some side agreement reservation favor some 
the sureties, that might render invalid against 
them. law would not only contravene 
the well-established usages business, but would 
surprise, not shock, the judgment the community 
upon the Passumpsic Bank v.Goss,31 Vt. 315. 

But this rule predicated the 
basis that there nothing the face 
the paper indicating that other co- 
sureties are expected become parties 
and nothing put the payee his 
guard before that the note 
complete its face; nothing its 
form excite inquiry give notice; 
and, short, that carries express 
implied notice the payee. other- 


have notice,) the general rule will op- 
erate that the non-compliance with the 
condition which the surety signs, 
will discharge 

With these rules before us, 
are presented with case where and 
originally sign sureties, and the 
maker, desiring renewal, comes with 
second note signed alone; and 
the question becomes the 
bank, order hold (in case his 
signature was fact conditional,) put 
signing the former note, and obliged 
ascertain whether second signature 
was condition that also should 
sign? Or, the note with alone, 
regarded anew and separate trans- 
action, complete itself, not carrying 
notice any condition B’s obligation, 
and enforceable under the general rule 
first cited? support the latter 
view, may said, that changes 
the parties who security renewals 
negotiable notes, are not infrequent 
unusual, and that discounting bank- 
ers are put inquiry all such 
instances, the inconvenience attending 
such transactions will great, and the 
reason underlying the rule non- 
inquiry first cited, will equally apply. 
Yet, while this may so, have 
yet been unable find case wherein 
this view has been judicially sanctioned, 
and believe, excess caution 
can hurt one, that case such 
disclosed, the safer course would for 
the discounting bank make inquiry 
before accepting the renewal note 
with his signature alone. 


Dec. 21.—A dispatch received here from 
Paso, Texas, says: banking 
firm McManus Sons, Chihuahua, 
Mexico, was robbed $13,500 Satur- 
day. Chariton, the telegraph op- 
erator the town, and man named 
Silverberg were concerned the job. 
The firm, early Saturday morning, re- 
ceived telegram ordering them pay 
Silverberg $13,500. was signed 
the Merchants’ National Bank St. 
Louis. McManus Sons refused 
pay Silverberg the money until they 
had telegraphed the St. Louis bank 
about it. the course few hours 
answer was returned that was all 
right. Chariton had destroyed the 
bank’s telegram, and awaited reason- 
able time, when answered the mes- 
sage himself. Silverberg secured the 
money, and divided with Chariton. 
Both then left town. Silverberg was 
arrested short time afterward, but 
Chariton has thus far eluded the police. 

inquiry was made the Merchants’ 
National Bank concerning the alleged 
telegram. careful search the 
records and files for the past three days 
was made, but any way 
connected with the case could found, 
that probable that the telegram 
inquiry sent out never passed the 
operator Chihuahua. The bank offi- 
cers had heard mention the case 
whatever until questioned concerning 
this morning.” 

Query.—Will the telegraph company 
liable the paying bank for the 
fraud its operator? act done 
the course his principal’s business? 
Questions responsibility principals 
for the acts and misconduct their em- 
ployees are frequent occurrence, and 
the border line between liability and 
non-liability not yet tightly drawn. 

report the condition the 

First National Bank Little Rock, 
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CURRENT NEWS AND TOPICS. 


Arkansas, the close business De- 
cember 1891, makes the following 
satisfactory showing, which recapit- 
ulate from the detailed report: 


RESOURCES. 
Real estate, stocks and bonds....... ...... 64,664 
Current expenses and taxes paid........... 16,701 
Cash and sight exchange................... 297,117 03 
LIABILITIES. 
Capital stock............ (00,000 
Surplus and profits 
* * 


Messrs. Co., bankers and 
brokers, No. Broadway, issue 
weekly letter which unusual inter- 
est and value. Stock market views, 
cotton, wheat, corn, oats and provisions 
are subjects currently treated. the 
letter Thursday, December 31, 1891, 
published table giving the yearly 
wheat yield the world from 1881 
1891, giving figures from all countries, 
and the estimated yield the year 1891. 

Joe Brown, Doctor Alcoholism, its 
Cause and Cure,” the title little 
volume recently published Scott, 
134 West The author, 
who chooses write anonymously, 
evidently physician experience and 
research, and his manner dealing 
with subject such vital moment 
vigorous, clear and comprehensive. 

dismisses contemptuously several 
extensively advertised nostrums and so- 
called cures, and concise, well-chosen 
language, divested techni- 
cality, points out the victim alcohol 
the means reformation and ultimate 
cure, and gives nurses valuable ad- 
vice dietetics and the general cure 
alcoholic patients. The book replete 
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with valuable suggestions and amply 
repays perusal. 

recent developments banking 
circles emphasize the importance 
audits frequent and uncertain inter- 
vals, insure the correctness books 
The auditing accounts 
does not imply suspicion, nor there 
anything suggestive doubt the 
probity the treasurer, cashier book- 
measure, business policy, and 
gradually becoming established rule 
all houses importance and magni- 
tude. man holdinga fiduciary posi- 
tion should object scrutiny his 
accounts one authority. should 
rather invite the inspection and ready 
all times justify the confidence 
bestowed His sense honor 
should demonstrated his willing- 
ness afford every opportunity for the 
verification his accounts, not the 
assumption indignant air sensi- 
tiveness often exhibited many 
holding positions trust when audit 
proposed. consciousness one’s 
rectitude better shield than doctored 
ledgers, false balance sheets and impro- 
vised daily assets; and while opulency 
may attend the latter for time, the end 
always view and results foreshad- 
owed. The system audits the safe 
method and should adopted bank 
officials justice themselves, the 


employees and the the 
many methods adopted various 
auditors the verification accounts, 
street, has, after trial, been ack- 
nowledged many the best; cor- 
rectness and dispatch being its great 
features, Mr. Hayes appears have 
reduced the business auditing toa 
science, and. the patronage which 
enjoys the best proof the satisfac- 
tion given and the most acceptable re- 
ward for the years study given tothis 
important subject. (See his card, else- 


where the 


BUSINESS NOTICES. 


ATTENTION directed the adver- 
tisement Alvah Bushnell, manufac- 
turer the Perfect Letter Copying 
Book,” which set out another 
page. This book has many advantages, 
and recommend that our readers 
give trial. copying press 
required; yet perfect copy pro- 
illustration the open 
book, and the book closed roll, 
appears connection with the adver- 


tisement. 


Willeford, Cashier 
the First National Bank Flatonia, 
Texas, was married Miss Ellen Bris- 
tow, the Methodist Church, Flatonia, 
December 16, 1891. 


